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UNITED STATES DISTRICT COURT EEECUT'\Q%’\I‘\ITIC ALY FILED
SOUTHERN DISTRICT OF NEW YORK )

"""""""""""""""""""""""""""""""""" X DATE FILED:____ 7/21/16
BRUCE SILVERSTEIN and BRUCE :

SILVERSTEIN GALLERY, LLC,

Petitioners,
15-CVv-6818 (VEC)

-against- : MEMORANDUM
; OPINION & ORDER

XL SPECIALTY INSURANCE COMPANY,

Respondent.:

VALERIE CAPRONI, UnitedStates District Judge:

Bruce Silverstein Gallery, LLC (“the Gallery”) and BruBdverstein(“Silverstein”), the
Gallery’s owner(collectively, “Petitioners”) bring this action against XL Specialty Insurance
Company(“XL") to vacate an appraisal award for photographs destroyed or damaged during
Hurricane Sandy. Petitioners contend that the appraiser acted outside the scope of his authority.
For the following reasons, Petitionepg@tition and motion to vacate the appraisal award are
DENIED, and the case is DISMISSED.

BACKGROUND

Silverstein is the sole member of the Bruce Silverstein Gallery, LLC, which owns an art
gallery on West 24 Street in New York City. Affirmation in Opposition to Bruce Silverstein
and Bruce Silverstein Gallery LLC’s PetitionVW¥acate Appraisal Award (“Wade Aff.”) Ex.-B

(Dkt. 16); Petition to Vacate Appraisal AwaftPet”) § 13 (Dkt. 1). In October 2013,

1 The parties call Sandy a hurricarsccording to the National Hurricar@enter, by the time Sandy hit the

New York City area it was no longer a hurricane (hehedrequent reference to it as a “superstornggeAl
Conklin, What's in a name? Sandy: Hurricane or Superstot2\WSFA, http://www.wsfa.com/story/21807734/
whats-in-a-name-sandy-hurricane-or-superstorm (last visited July 19, 2016). While that distiragtibe of great
fascination to storm watchers, it is of no moment to this insurance dispute.
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Silverstein purchased 6,000 Frank Pagifaulin”) photographs for $201,000 ($33.50 per
photo). SeeWade Aff. Ex. B-19; Memorandum of Law in Opposition to Bruce Silverstein and
Bruce Silverstein GalleryLLC’s Petition to Vacate Appraisal AwardRéspt's Oppn”) 1 (Dkt.
17); Petitioners’ Memorandum of Law in SupportTdfeir Petition to Vacate the Appraisal
Award Dated August 10, 2015 (“Petf’™Mem. Law”) n.2 (Dkt. 11¥ In March 2007, Silverstein
executed an agreemdh€onsignment Agreementgonsigning 5,000 of the Paulin photographs
to the Gallery for $1,000,000 in retail value ($200 pert@hoDeclaration of Joshua L. Mallin in
Support of Petitioners’ Petition to Vacate the Appraisal Avizaited August 10, 2015 (“Mallin
Decl.”) Ex. AA (Dkt. 12). The Consignment Agreement is the only documentary evidence that
has been presented demonstrating that Silverstein consigned the Paulin photos to the Gallery or
the price at which they were consigned. Works consigned to the Gallery by other artists were
identified inthe Gallery’s electronic inventory systexa being on consignment, but there was no
such indication relative to the Paulin photos. MaDecl. Ex. J, at 163-168; Wade Aff. Ex. B, at
196-197° The Consignment Agreement allowed Silverstein to change the prices at which the
Paulin photos would be sold. Mallin Decl. Ex. ASilverstein set the prices for all photos sold
at his Gallery. Mallin Decl. Ex. J, at 40:8-13.

Silverstein and the Gallery had separate “All Risks Fine Art Dealers Floater” insurance
policies. Pet. § 2; Mallin Decl. Exs. A, Bthe “Basis of Valuation” provision in the Gallery

policy provides that “[c]onsigned property shall be valued at the Adde¢€onsigned Value

2 Although the parties agree that Paulin sold eis@med his photographs to Silverstein individually, the
October 2003 sale contract states that the Gallery purcti@setiotos from Paulin. Wade Aff. Ex. B-19. A 2008
amended agreement between Paulin ane&ilein also states that the Gallery owresphotos. Mallin Decl. Ex. I.

3 Silverstein could not point to anythingtime Gallery’sinternal inventory system that indicated the Paulin
photographs were on consignment. Mallin D&x. J, at 163-168; Wade Aff. Ex. B, at 196-197.



Plus 10%.” Mallin Decl. Ex. A 1 7(BY. The “Valuation” provision in Silverstein’s individual
policy states:
Property insured hereunder shall be valued at the amount indicated on the
schedule attached to this policy and/or the schedule on file with the Company
and/or Hub International Northeast Limited &/or Fair Market Value at time of
loss, whichever is greater, not to exceed 150% of the scheduled value on any one
item or the limit of liability of this policy in total.
Mallin Decl. Ex. B 1 6. No schedule was attached to the individual pdieg.id. The
Gallery tracked its artwork in an invemy database but did not maintain updated prices
in that database for much of its artwork, including the Paulin photos; for most works,
Gallery employees had to ask Silverstein himself before a price could be quoted to a
customer.SeeMallin Decl. Ex. J, at 34:19-37:4, 90:13-15, 93:7-17, 94:15-95:4, 112:12-
20, 115:16-17.
On October 29, 2012, Sandy struck the Néwk area, flooded the Gallery, and
destroyed or damaged approximately 1,300 photograpes. 19; Wade Aff. § 3. All except

twenty-seven of the destroyed or damaged photos were Paulin photos. Wade Aff. 4. On

November 27, 2012, Silverstein submitted a claim to XL under his personal insurance policy,

4 “Endorsement # 1” in the Gallery policy, which sets forth a “Valuation Clarification Clasts¢es

This policy covers property of others for whittte insured is responsible for the net consigned
value agreed upon between the insured anddhseignor &/or for the insured’s legal liabilityrfo
such property as well as the interest ofittsaired in such property as expressed by %
(percentage) in excess of tAgreed Net Consigned Value.

Mallin Decl. Ex. A, at 1.

5 For artwork by contemporary artists, the Galleag prices listed in separate binders, and Gallery
employees were free to quote prices for those workdlinrM2ecl. Ex. J, at 38:9-17. Silverstein testified that
“contemporary” applied to “living dists that are producing works todaid, at 39:6-7, and testified that Paulin
“takespictures still; id. at 40:7. Silverstein and the Gallery, howewkd, not seem to treat the Paulin photos as
contemporary as there was no price list for the Paulin phdiisalone any up-to-date written pricBee idat

90:13-15, 93:7-17, 94:15-95:412:12-20, 115:16-17. Nevertheless, it was Silverstein who priced all photos sold by
the Gallery, regardless of whether those prices were listeidders, appeared in the database, or were simply
guoted to a customer on the spBee idat 40:8-13.



which had a limit of $2,501,500. Wade Aff. | 5. that claim, Silverstein stated that 785 Paulin
photographs had a value of $4,526,500. Wade Aff. 1 5. Silverstein arrived at that amount by
extrapolation, relying on a 2009 appraisal of Paulin photos. Mallin Decl. Ex. J, at 99:17-100:17,
104-05. That appraisal had been prepared to assist Silverstein in claiming a personal tax
deduction for photographs that he donated to chalgtyat 84-87. Drawing on that 2009

appraisal, after Sandy, Silverstewent into the Gallery’s database ametroactively assigned

values to the Paulin photesn part he provided values wheteere previously were none and in
part he overwrote existing valuekl. at 118-119, 122-133.

On January 18, 2013, Silverstein submittetaant under the Gallery policy, which had a
limit of $17,500,00. Wade Aff. § 7. In that claim, ®itgtein asserted that he had consigned the
Paulin photos to the Gallery and that under the Gallery policy, the Gallery was entitled to collect
the net consignment value plus 10%, totaling $4,526,500 for the Paulin plabtos.

On March 29, 2013, the parties entered into a partial settlement for the maximum value
of the personal policy, and they agreed the payment was unallocated between the personal and
Gallery policies. Mallin Decl. Ex. Z; Wade fAff 6. Because XL determined that Silverstein
had been fully compensated for his loss, it refusqahy the Gallery under its policy for any loss
to the Paulin photos. Wade Aff. § 9.

On September 30, 2014, Silverstein filed atieetifor a Special Proceeding in New York
Supreme Court to compel appraisal under the igsliand to appoint an umpire. Wade Aff.

Ex. C. The parties submitted four nameth®New York Supreme Court. Wade Aff. Ex. E.
The New York Supreme Court judge selected Jigkger to serve as (pire and explicitly

ordered that Judge Beeler had authority ubdéh insurance policies. Wade Aff. EX FBBoth

6 Specifically, the order providatdat Judge Beeler was appointed umpire “with the powers and directions
set forth in XL Specialty Insurance Company RIsks Fine Art Dealers Floater Policy Number
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sides submitted appraisal reports, rebuttal repants testimony before Judge Beeler. Pet. {1 5,
32-33, 35; Wade Aff. 11 14-22.

XL’ s appraiser, Victor Weiner, valued tti@maged and destroyed photographs based on
their fair market value (i.e., the price at which the property would change hands between a
willing buyer and seller) as of the date of loss, October 29, 2012. Wade Aff. Ex. G, at 6, 12.
Weiner applied a market comparison approadatetermine fair market value, meaning Weiner
compared the photos at issue to other similarqshtbtat had been sold or offered for sale at
public auction or by private galleries, including the Galldd;.at 13-14, 26-41. In addition,
Weiner took into account the original purchase price of the 6,000 Paulin gimotdise Gallery’'s
efforts to market Frank Paulin’s workd. at 16, 17, 26. Weiner also applied a blockage
discount to the Paulin photos because undetthiform Standards dfrofessional Appraisal
Practice ("USPAP”) Standard 6, “when a whole unéeeor ‘mass’ of property is required to be
valued as of a specific effective date, the apprasseequired to take into consideration that the
value of the whole may be different than the sum of the individual pddsdat 41-42. Weiner
employed an economist, Jannette Barth, Ph.Oprépare a separate report to determine the
blockage discountld. at 42; Mallin Decl. Ex. R. Barth determined the block discount by
calculating the discounted present value of the future income stream for the number of years it
would have taken to sell the volume of Paulin phetiossue. Mallin Decl. Ex. R., at 2. Weiner

concluded that the entire collection of the 6,000 Paulin photos was worth between $2.7 and $2.9

UMO00021932SP12A, paragraph 26 and XL Specialty Insurance Company All Risks Fine Art Dealers Policy
Number UM00021931SP12A paragraph 29 ”.Wade Aff. Ex. F. Silverstein’s individual policy was numbered
UMO00021932SP12A, while the Gallery’s policy was numbered UM00021931SP12A. Mallin Decl. Exs. A, B.



million and that the destroyed and damagediRs\uhfter applying the 80% blockage discount,
were worth between $585,723 and $590,716. Wade Aff. Ex. G., at 44-45,

Petitioners’ appraiser, Edward Yee of Penelope Dixon & Associates, also valued the
damaged and destroyed photographs based on fair market value and also adopted a comparative
market approach. Wade Afx. H, January 27, 2015 Letter from Edward Yee to Bruce
Silverstein. In 2009, Silverstein had personhlhed Penelope Dixon & Associates to appraise
Paulin photos that he intendeddonate to charity. Mallin Decl. Ex. J, at 87; Mallin Decl.

Ex. Y. In contrast to Weiner, Yee did ragiply a blockage discount, relied less heavily on
auction data, and did not account for the purchase price of the 6,000 Paulin Seswade

Aff. Ex. H, January 27, 2015 Letter from Edward Yee to Bruce Silverstein; Wade Aff. Ex. L, at
3-6, 9-10. Yee valued the destroyed and damagadifP@ahotos at approximately $4.3 million.
Wade Aff. Ex. H, at 1. Thus, Yee arrivedagiproximately the same value for the Paulin photos
as Silverstein had claimed based on his passt-extrapolations of value based on the 2009
donation appraisal.

On August 10, 2015, Judge Beeler issued aaradw favor of XL. Pet. {1 6, 36; Mallin
Decl. Ex. X. Judge Beeler determined that he was not bound by the net agreed upon
consignment value specified in the Galleryiggobecause: (1) Silverstein owns 100% of the
Galleryand therefore there was no arm’s length consignni2n8ilverstein admitted to
retroactively assigning values to many of the photos after they had been destroyed or damaged,;
(3) when retroactively assigning value to the photographs, Silverstein had extrapolated from the

2009 appraisal prepared for the purpose of hamthg a charitable tax deduction, a very

7 The valuation has a range because there is a disprtéhevnumber of Paulin photos sent for restoration;
the Gallery claims 497 photos were sent for restoratibiie the restorer claims 393 photos were sent for
restoration. Wade Aff. Ex. G., at 45



different purpose than the purpose of the current appraisal; and (4) the 2007 Consignment
Agreement valued the Paulin photos at $200 per photo, considerably less than what Petitioners
were claiming under the Gallery policy. Malldecl. Ex. X, at 2-3. Judge Beeler determined
thatXL'’s appraiser’s valuatiomore accurately reflected the value of the loss as of October 29,
2012. Id. at 5. In adopting XL's appraiser’s valuation, Judge Beeler specifically noted the
variety of factors the appraiser took into accoudt. He also adopted the blockage discount,
stating that doing so was in accordance with USPAP Standard 6 and was logical given the large
number of items damaged and destroyed at one ticheThus, according to Judge Beeler’s
appraisal award, because Silverstead been fully compensated for his loss, no additional funds
were due from XL.

On August 27, 2015, Petitioners initiated this actmmacate Judge Beeler’'s appraisal
award arguing that Judge Beeler exceeded the scope of his authority by applying valuation
methodologies foreign to the Gallery and individual policies. Pet. {1 42-51. Taking into account
the earlier settlement, Petitioners claim that approximately $3,725,001 remains in dispute,
covering destroyed Paulin photographs stadage and salvage expenses for damaged
photographsld. § 24; Péts’ Mem. Law 7, n.12.

DISCUSSION®

“New York courts have long recognized the role of appraisals in resolving disputes
between an insurer and insured where the disagreement is [only] over the value or the amount of
the loss.” Amerex Grp., Inc. v. Lexington Ins. CNo. 07 CIV. 3259 (HB), 2010 WL 3790637,

at *2 (S.D.N.Y. Sept. 28, 2010) (alterationAmere¥ (quotingindian Chef, Inc. v. Fire and

8 Subject-matter jurisdiction over thdéspute exists pursuant to 28 U.S§1332. There appears to be no
disagreement that New York law governs the dispute.



Cas. Ins., Co. of ConnNo. 02 CIV. 3401 (DLC), 2003 WL 329054, at *2 (S.D.N.Y. Feb.13,
2003)),aff'd, 678 F.3d 193 (2d Cir. 2012). The sole purpose of an appraisal is to determine the
value of the lossindian Chef, InG.2003 WL 329054, at *3 (citinBenn Cent. Corp. v. Consol.
Rail Corp, 56 N.Y.2d 120, 130 (1982)). An appraisersloet have the authority to determine
the scope of insurance coverage, which is purétgal issue; the appraiser is limited to factual
disputes over the loss amoumuane Reade, Inc. v. St. Paul Fire & Marine Ins.,@d.1 F.3d
384, 389 (2d Cir. 2005) (citinigndian Chef, Inc.2003 WL 329054, at *3ar Realty Mgmt.
Corp. v. Allianz Ins. CoNo. 02 Civ. 6741 (HB), 2003 WL 1744288, at *4 (S.D.N.Y. Mar. 31,
2003)).

The New York Court of Appeals has interpreted C.P.L.R. § 7601 to empower a court to
hold a special proceeding to confirm an appraiser’'s awResn Cent. Corp56 N.Y.2d at 138.
Petitioners move to vacate the appraisal award based on Article 75 of the C.P.L.R., specifically
§ 7511, which governs vacating or modifying an arbitration award. N.Y. C.P.L.R. § 7511
(McKinney 2016). Although there is no comparable statute for vacating or modifying an
appraisal award, appraisal awards recdeierential judicial reiew that is similar—but not
identicat—to the standard of judicial review for arbitrations awar8ise Clark v. Kraftco Corp.
323 F. Supp. 358, 360 (S.D.N.Y. 1971)RJeview of appraisals is governed by different and

broader standards [than review of arbitration awards].” (ciagen v. Atlas Assurance Co.

9 Section 7601 states, in part:

A special proceeding may be commenced to spedifieaforce an agreement that a question of
valuation, appraisal or other issue or controyées determined by a person named or to be
selected. The court may enforce such an agreemdrit m&re an arbitration agreement, in which
case the proceeding shall be conducted a®ifdit under article seventy-five of this chapter.
Where there is a defense which would require disahigf an action for breach of the agreement,
the proceeding shall be dismissed. . . .

N.Y. C.P.L.R. § 7601 (McKinney 2016).



148 N.Y.S. 563 (App. Div. 1914))). Neverthelessdissatisfied party who participated in the
selection of an indepelent appraiser has no greater right to challenge the appraiser’s valuations
than he would have to attack an award rendered by an arbitr&enri Cent. Corp56 N.Y.2d

at 130 (citations omitted¥ee also Questrom v. Federated Qe&iores, Ing.41 F. Supp. 2d 294,

302 (S.D.N.Y. 1999) (“[J]udicial review of [an appris] determination is limited.))affd, 2

F. App’x 81 (2d Cir. 2001).

An appraisal award should be upheld unlessetis clear and convincing evidence that
the appraiser rendered the award in bad faithowitsufficient thoroughness or based on bias or
fraud. See Forbes v. Cendant Carg05 F.3d 1322 (2d Cir. 2000) (summary ordétgrk, 323
F. Supp. at 360 (citinGohen 148 N.Y.S. at 566);iberty Fabrics, Inc. v. Corp. Props. Assocs.
5,636 N.Y.S.2d 781, 781 (App. Div. 1996) (citation omitt€dlympia & York 2 Broadway Co.

v. Produce Exch. Realty T462 N.Y.S.2d 456, 458 (App. Div. 1983ge alsdavid D. Siegel,
New York Practice 8 608 (5th ed. 20XgM]ere error of lawor fact is not a ground for
rejecting the appraisd). Courts have also explicithypgalied C.P.L.R. 8 7511 in reviewing
appraisals on a motion to confirm or vacate an appraisal aga&l.e.g Amerex Grp., Inc.
2010 WL 3790637, at *3uestrom41 F. Supp. 2d at 302 n.5hnson v. Chem. Bank55
N.Y.S.2d 538, 541 (J. Ct. 1990).

Petitionersnove to vacate Judge Beeler's appraisal awegding that he acted outside
the scope of his authority because he didvatie the photographs according to the net
consignment value plus ten percentexuired by the Gallery policy. Pet’ Mem. Law 2.
Petitioners arguthat Judge Beeler “rewrote” the insurance policies by valuing the photos as if
they were being appraised for a future sale and by applying a blockage discount, which was not a
valuation methodology included in the insurance policlds.Moreover, Petitioners argue that

Judge Beeler failed to cite any evidence that Silverstein was engaged in self-dealing and that the

9



net assignment value was ndi@na fidevaluation, which was the basis for Judge Beeler’s
decision not to apply the net consignment valge. In opposition, Respondent argues that

Judge Beeler’s finding that there was no afehgth consignment is presumptively valid and
supported by the evidence, R#'spOppn 5, and that fair market value and blockage discount

are appropriate valuation methods, especially because fair market value is the valuation method
required by the personal poliag, at 15, 20.

The Court agrees with Respondent. Judge Beeler did not act outside the scope of his
authority—he neither decided questions regardimg scope of the insurance coverage nor
rewrote the insurance policy. Judge Be®las expressly appointed as umpire under both
insurance policies, Wade Aff. Ex. F, and the pegs policy listed fair market value as a
valuation method for appraisal, Mallin Decl. Ex. B § 6. Thus, although not stating so explicitly,
Judge Beelés adopton of the fair market value approach was consistent with the terms of the
personal policy, which was one of the sources of his authority as uthpiitee adoption of the
blockage discount also fell squarely within Judge Beeler’s role as an appesiaase it was
part of the valuation analysis. The decisions to apply a blockage discount and to select the
appropriate discount amount are judgment calls witinenpurview of the appraiser, just like the
decisions whether to include, and how toamt for, auction data and purchase price.

FurthermoreJudge Beeler’'s determination that the Paulin photographs were not
legitimately consigned from Silversteiio the Gallery because there was no arm’s length
transaction resolved a factual question andargpiestion regarding the scope of the insurance

coverage, which isa purely legal issue,Duane Reade, Inc411 F.3d at 389. Whether the

10 Petitioners cite New York Insurance Law 8§ 3408(c) r@hated cases in support of their argument that an
umpire must abide by the terms of the aigal provision of the insurance policy. PgtMem. Law 14-15. That
statute, however, specifically regulatesandardfire insurance polic[ies] of the state of New Ydrk,Y. Ins. Law

§ 3408(c) (McKinney 2016), which is not the type of insurance policy at issue in this case.

1C



Paulin photos were legitimately consigned to the Gallery is not a dispute that “goes to coverage
under the policy” thatcan only be resolved by analysis and application of theypblIndian
Chef, Inc.,2003 WL 329054, at *3 (quotingawa v. Nationwide Mut. Fire Ins. C&64
N.Y.S.2d 430, 431 (Sup. Ct. 1997)) (imtal quotation marks omittedjludge Beeler’s finding
thatthere was no arm'’s length consignment fi8iverstein to the Gallery did not affect the
determination that the photographs were insuaed, his finding was based exclusively on facts
presented in the record. Mallin Decl. Ex. X, at 2-3.

Petitioners have not shown that Judgel&eeéecided in bad faith that the photographs
were not consigned at arm’s length or that Weinitsmarket valuation, including the
blockage discount, more accurately reflected theaevaf the loss. Judge Beeler adequately
explained the rationale for his decisions; he discussed the arguments presented by both parties
and explained the facts and arguments he found most persuasive in determining the more
accurate loss valuation. Mallin Decl. Ex. X2a6. Petitioners have also not presented any
evidence that Judge Beeler was biased or reddefiaudulent appraisal. Given the deferential
standard for the review of appraisal awards gh®isimply no basis to vacate the appraisal
award, and Petitioners’ motionust be denied.

CONCLUSION

For the foregoing reasons, Petitiongystition and motion to vacate the appraisal award

are DENIED, and the case is DISMISSED. The Clerk of Court is respectfully requested to

terminate docket entry 10 and to close the case.

SO ORDERED. .
Date: July 19, 2016 VALERIE CAPRONI
New York, New York United States District Judge
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