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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO. CACE-15-003338 (25)

ROBERT LEVERETT,

Plaintiff,
V.
CAPACITY INSURANCE COMPANY, MILLS
MEHR & ASSOCIATES, INC., SHAWN
STARBUCK, KEITH BOLEN, FOCUS CLAIM
MANGERS, LLC, and ORION WHITLOCK,

Defendants.
/

DEFENDANTS' MOTION FOR FINAL SUMMARY JUDGMENT

Defendants, Capacity Insurance Company, Mills Mehr & Associates, Inc., Shawn
Starbuck, Keith Bolen, Focus Claim Managers, LLC, and Orion Whitlock, by and through
undersigned counsel and pursuant to Florida Rule of Civil Procedure 1.510, hereby file
this Motion for Final Summary Judgment, and state:

1. This is a malicious prosecution action by Plaintiff Robert Leverett against
Defendants Capacity Insurance Company ("Capacity"), Mills Mehr & Associates, Inc.
("MMA"), Shawn Starbuck ("Starbuck™), Keith Bolen ("Bolen"), Focus Claim Managers,
LLC ("FCM"), and Orion Whitlock ("Whitlock™). The precursor to the underlying case was
a first-party property claim filed by a Capacity insured, which later retained Leverett as its
public adjuster.

2. Leverett alleges in his Amended Complaint that Defendants maliciously

provided information to the Department of Financial Services, Division of Insurance Fraud
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("DFS"), for the purposes of beginning a fraud investigation against him. Leverett
contends that DFS, after conducting a fraud investigation, referred the matter to the State
Attorney's Office, which in turn found probable cause to charge him with several counts
for fraud. The State Attorney's Office later dropped the charges. A copy of Leverett's
Amended Complaint is attached hereto as Exhibit "A."

3. Defendants are entitled to final summary judgment on Leverett's claims
because the undisputed material facts demonstrate that probable cause existed for the
referral to DFS and the ensuing criminal charges. DFS conducted its own investigation
before finding probable cause to refer the matter to the State Attorney's Office. The
Assistant State Attorney who charged Leverett, Stephen Browning ("Attorney Browning"),
unequivocally testified that Leverett likely attempted to overbill Capacity for the damages,
but he later dropped the charges. Because the absence of probable cause is a necessary
element of a malicious prosecution action, Leverett's claims fail as a matter of law.

4. Defendants are also entitled to final summary judgment pursuant to section
626.989, Florida Statutes, which provides qualified immunity from civil suit arising out of
a report of suspected fraudulent activity to DFS. The undisputed material facts
demonstrate that Defendants did not maliciously or in bad faith communicate any
information to DFS as a matter of law.

5. Finally, the undisputed material facts demonstrate that, at all material times,
Defendants relied on advice of counsel with respect to communicating information to
DFS. Accordingly, even if this Court finds that Defendants are not entitled to statutory

immunity, Defendants are nonetheless entitled to final summary judgment in their favor.
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L. Undisputed Material Facts

This lawsuit arises out of a first-party property claim by Sai Jal, LLC d/b/a Red
Carpet Inn ("Red Carpet Inn"), a Capacity insured, for property damage stemming from a

fire at its hotel in August 2012. Whitlock's Depo., p. 10. The fire started after a guest left

a cigarette burning on the mattress in one of the rooms. Id. at 118. Red Carpet Inn

retained Leverett as its public adjuster for the claim. Leverett's Depo., pp. 23-25. In

addition to damages from the fire, the hotel suffered water damage when the fire was put
out. Id. at p. 52. Red Carpet Inn contracted with Roy Marshall of MIT Restoration for

demolition and repair of the property. Bolen's Depo., Exhibit 13.

At all material times hereto, Capacity had two employees involved in the claim:
Whitlock, Capacity's senior vice present of claims, and Bolen, a desk adjuster. Whitlock's
Depo., pp. 21-22. Both Whitlock and Bolen were also employees of FCM, which served
as Capacity's claim-handling unit, performing claims investigation and adjusting.

Whitlock's Depo., pp. 28-29. Capacity retained MMA as its independent adjuster for the

claim. Starbuck's Depo., p. 7, 12-13. MMA employee George Turnbull had primary

responsibility, and Starbuck assisted when Turnbull was unavailable. Id. at 96. Capacity
also retained engineer Grant Renne of Donan Engineering to inspect the property. Bolen's
Depo., Exhibit 13. Finally, Capacity retained general contractors John Crist and Greg

Boling of BRC Restoration. Bolen's Depo., Exhibit 1.

Red Carpet Inn—through Leverett—submitted a sworn proof of loss for
$686,416.51 in building damage and $69,146.74 for damage to contents—a total of over

$750,000. Leverett's Depo., p. 199; Bolen's Depo., Exhibit 13. Based on reports and/or

estimates from BRC and Donan Engineering, Capacity determined that the appropriate
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amount of the loss was $138,768.40. Bolen's Depo., Exhibit 13. The competing estimates

reflected an "extreme disparity" in the quality of the items in the individual rooms, as well

as the total number of rooms affected by the fire. Whitlock's Depo., pp. 12, 105.

Specifically, the estimates differed in the quality of flooring, quality of fixtures, the depth
of drywall, and the amount of business personal property that suffered damage. Id. at

129-30, 132-34; Bolen's Depo., pp. 176—79. In fact, Leverett claimed that 64 rooms of

the hotel sustained damage, even though the building damaged by the fire has only
56 rooms. DFS Report, p. 2, attached hereto as Exhibit "B." 12 Capacity paid Red Carpet

Inn benefits totaling $138,768.40. Bolen's Depo., Exhibit 13. Whitlock believed that the

extreme disparity between Leverett's and the remaining estimates raised a suspicion of

fraud sufficient to refer the matter to DFS. Whitlock's Depo., pp. 11-12, 141.

The parties proceeded to an appraisal to determine if Red Carpet Inn was entitled
to additional benefits: Capacity and Red Carpet Inn each selected an appraiser to

determine the appropriate amount of the outstanding loss. Leverett's Depo., p. 85. Each

appraiser submitted their own estimate of the damages. Bolen's Depo., p. 125. After the

two appraisers failed to reach an agreement, they appointed an umpire to settle the

dispute. Leverett's Depo., pp. 92, 97; Bolen's Depo., p. 125. The umpire ultimately valued

the outstanding loss at $167,399.32, for a total amount of $306,167.72—less than half

of Leverett's estimate of the damages. Leverett's Depo., p. 199.

1 Capacity requests that this Court take judicial notice of the Report pursuant to
section 90.202, Florida Statutes, which provides that this Court may take judicial notice
of "[o]fficial actions of the legislative, executive, and judicial departments of the United
States and of any state, territory, or jurisdiction of the United States." § 90.202(5), Fla.
Stat.

2 The page numbers refer to the Investigation Summary Report.
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Meanwhile, Capacity retained counsel, Attorney Scharome Wolfe ("Attorney
Wolfe") to assist with the claims process. Id. at 104-05. Attorney Wolfe prepared the
report to DFS, as well as the accompanying affidavits and documentation. Id. at 118-19,

142; Starbuck's Depo., pp. 160—61; Leverett's Depo., p. 129; Bolen's Depo., p. 256.

DFS then, in its own words, "conducted a Criminal Investigation to determine if
[Leverett] committed any criminal violations." DES Report, p. 1. As noted previously DFS
determined that, although the building damaged by the fire had only 56 rooms, Leverett
claimed that 64 rooms were damaged. Id. at 2. DFS also explained that the hotel owner
testified at his EUO that only 14 rooms were damaged, despite later recanting that
statement. Id. at 3. DFS noted that it contacted Leverett to obtain his response to the
allegations, but Leverett would not cooperate based on advice of his counsel. Id. at 5.

DFS ultimately determined that, having reviewed the materials submitted and
conducted its own investigation, there was sufficient probable cause to refer the matter
to the State Attorney's Office for criminal charges:

Based on the above facts, evidence and sworn
testimony, the Division of Insurance Fraud investigation
has developed probable cause to believe that beginning on
August 2, 2012 . . . [Leverett] did engage in a scheme to
defraud and attempt to obtain property causing Sworn Proof
of Loss statements to be submitted to Capacity Insurance on
behalf of the owners of Sai Jal, LLC d/b/a Red Carpet Inn,
knowing at the time of submission that the Proof Loss
statements were not accurate and overly inflated. Leverett
also presented repair and replacement estimates and Proof
of Loss statements in excess of $750,000.00. Leverett did this
with the intent to defraud Capacity Insurance, thereby
violating FS 817.034, Organized Scheme to Defraud, which is
a felony of the 1t degree.

Based on the above facts, evidence and sworn
testimony, the Division of Insurance Fraud investigation has
also developed probable cause to believe that on or about
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October 1, 2012, .. . [Leverett] did commit insurance fraud
by knowingly and willfully providing false information in
support of the insurance claim, i.e. repair and replacement
estimates and Proof of Loss statements in excess of
$750,000.00. In doing so, Leverett Vviolated FS
817.234(1)(a)1, which is a felony of the 15t degree.

Based on the above facts, evidence and sworn
testimony, the Division of Insurance Fraud investigation has
also developed probable cause to believe that [Leverett] did
commit attempted theft by knowingly and willfully
providing false information in support of the insurance
claim, i.e. repair and replacement estimates and Proof of
Loss statements in excess of $750,000.00 as well as
additional demands for full payment even after Capacity
Insurance paid the insured $138,768.40. In doing so, Leverett
violated FS 812.014(2)(a)1, which is a felony of the 15t degree.

Id. at 15-16 (emphasis added).

After DFS referred the matter to the State Attorney's Office, Attorney Browning
found probable cause to file charges against Leverett in April 2014: one count for scheme
to defraud and four counts for fraudulent claims relating to individual hotel rooms. Id. at
9, 20-21, 25. Attorney Browning met multiple times with DFS investigators, and once with
Attorney Wolfe, but he did not recall any of the Defendants directly providing him with
documents or other evidence. Id. at 16-18, 86. Whitlock confirmed that none of the

Defendants provided any documents directly to the State Attorney's Office. Whitlock's
Depo., p. 119.

After further investigation, Attorney Browning determined that, although it was
likely that Leverett overbilled Capacity for damage, he did not believe that he could
prove the case beyond a reasonable doubt, and as a result, he dropped the charges in

August 2014. Browning's Depo., pp. 62, 70. Nonetheless, Attorney Browning confirmed

that he would not have charged Leverett unless he believed that he could prove that
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Leverett committed fraud beyond a reasonable doubt. Id. at 62, 157-58, 184. Attorney
Browning accepted full responsibility for the initial charges, explaining that, although he
took into account the information that DFS provided him, he alone made the final decision
to file charges. Id. at 146.

After Attorney Browning dropped the charges, Leverett filed the instant malicious
prosecution action, alleging that Defendants provided false and/or misleading information
to DFS for the purposes of beginning a fraud investigation against him.

1. Probable Cause Existed for the Charges

Defendants are entitled to final summary judgment in their favor because the
undisputed material facts unequivocally establish that probable cause existed for the
charges at their inception, regardless of the fact that they were subsequently dropped.
Because the absence of probable cause is a necessary element to maintain a malicious
prosecution action, Leverett's claims fail as a matter of law.

To establish a claim for malicious prosecution, the plaintiff must prove each of the
following six elements:

(1) an original criminal or civil judicial proceeding against the
present plaintiff was commenced or continued; (2) the present
defendant was the legal cause of the original proceeding
against the present plaintiff as the defendant in the original
proceeding; (3) the termination of the original proceeding
constituted a bona fide termination of that proceeding in favor
of the present plaintiff; (4) there was an absence of probable
cause for the original proceeding; (5) there was malice on the
part of the present defendant, and (6) the plaintiff suffered
damage as a result of the original proceeding.

Fischer v. Debrincat, 169 So. 3d 1204, 1206 (Fla. 4th DCA 2015) (citation omitted). If the

plaintiff cannot establish any one of these elements, he cannot prevail on a malicious
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prosecution claim. Endacott v. Int'l Hosp., Inc., 910 So. 2d 915, 920 (Fla. 3d DCA 2005)

(citation omitted).
The presence of probable cause will defeat a claim for malicious prosecution as a

matter of law because lack thereof is a necessary element of the claim. Lewis v. Morgan,

79 So. 3d 926, 929 (Fla. 1st DCA 2012). Probable cause in this context means that the
defendant in the malicious prosecution action had an arguably viable action against the

plaintiff. Cohen v. Amerifirst Bank, 537 So. 2d 1108, 1110 (Fla. 3d DCA 1989). A party

need not be certain of the ultimate outcome to have probable cause to institute the action.

Sharaka v. E & A, Inc., 135 So. 3d 428, 432 (Fla. 2d DCA 2014) (citation omitted).

This case is virtually indistinguishable from Saenz v. State Farm Fire & Cas. Co.,

861 So. 2d 64 (Fla. 3d DCA 2003). There, a homeowner's insurer reported one of its
insureds to DFS after determining that the insured misrepresented that its property
damage was caused by a hurricane. DFS conducted its own investigation before
determining that there was sufficient evidence of fraud to warrant referral to the State
Attorney's Office. The State Attorney's Office brought charges against the insured, but it
later dropped those charges for reasons unclear from the opinion. The plaintiff then sued
the insurer and its agent for malicious prosecution, among other claims.

The defendants moved for summary judgment on the ground that there was
probable cause for the referral to DFS, and therefore the plaintiff could not prevail as a
matter of law. The trial court granted summary judgment, and the Third District Court
affrmed. In doing so, the Court reasoned that DFS conducted an independent
investigation before contacting the State Attorney's Office, which in turn found probable

cause to file criminal charges. Crucially, the Third District explained that dropping those
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charges at a later date did not mean that there was no probable cause in the first instance:
"the fact that the state attorney's office declined for whatever reason to proceed
with its prosecution against [plaintiff] does not vitiate its initial probable cause
finding of fraud in the matter." Id. at 68 (emphasis added). Because lack of probable
cause is a necessary element of every malicious prosecution action, the Court found that
the trial court properly granted summary judgment because the State Attorney's Office
independently found probable cause to charge plaintiff with a crime.

Here, as in Saenz, the evidence shows that Capacity had reason to suspect that
Leverett had attempted to overbill it for the damages to the hotel, and thus Capacity was
statutorily-obligated to report its suspicion to DFS. DFS then conducted its own
independent investigation before determining that there was probable cause to refer
the matter to the State Attorney's Office based on Leverett's "overly inflated" sworn proof
of loss, in which DFS found he exaggerated the number of rooms damaged by the fire
and the quality of the materials in the rooms.

Attorney Browning also testified that there was probable cause for the charges
regardless of his decision to ultimately drop the same. Specifically, Attorney Browning
testified that it was "likely that [Leverett] [attempted] to overbill Capacity for damage," but
that the evidence simply did not suffice to "prove any sort of fraud beyond a reasonable
doubt." Id. at 62 (emphasis added). Attorney Browning took responsibility for bringing the
charges, explaining that it was his "decision ultimately as to what criminal charges are
filed and my rationale for filing them" and that he "would take any victim's statement into
account but they're not the prosecutor.” 1d. at 146. As the Third District has made clear,

the fact that Attorney Browning later dropped the charges "[did] not vitiate [his] initial
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probable cause finding of fraud in the matter." Saenz, 861 So. 2d at 68 (emphasis

added); see also Rivernider v. Meyer, 174 So. 3d 602, 606 (Fla. 4th DCA 2015) (affirming

summary judgment in malicious prosecution action where evidence showed probable
cause for the claim); Endacott, 910 So. 2d at 923 (same).

Because the record indisputably reflects that Defendants had probable cause to
refer the matter to DFS, which in turn found probable cause to refer the matter to the
State Attorney's Office, which in turn found probable cause to charge Leverett for fraud,
Defendants are entitled to final summary judgment in their favor as a matter of law.

. Defendants Are Entitled to Statutory Immunity

Alternatively, Defendants are also entitled to final summary judgment in their favor
because there is absolutely no evidence that any of the Defendants acted maliciously in
bad faith by reporting Leverett's suspected fraud to DFS in compliance with Florida law.

Section 626.989, Florida Statutes, requires that insurers report suspected
fraudulent activity relating to insurance matters:

any insurer, agent, or other person licensed under the code,
or an employee thereof, having knowledge or who believes
that a fraudulent insurance or any other act or practice which,
upon conviction, constitutes a felony or misdemeanor under
the code, or under s. 817.234, is being or has been committed
shall send to the [DFS] a report or information pertinent to
such knowledge or belief and such additional information
relative thereto as the department may request. . . . [DFS]
shall review such information or reports and select such
information or reports as, in its judgment, may require further
investigation. It shall then cause an independent
examination of the facts surrounding such information or
report to be made to determine the extent, if any, to which a
fraudulent insurance act or any other act or practice which,
upon conviction, constitutes a felony or a misdemeanor under
the code, or under s. 817.234, is being committed. [DFS]
shall report any alleged violations of law which its
investigations disclose to the appropriate licensing

10



CASE NO. CACE-15-003338 (25)

agency and state attorney or other prosecuting agency
having jurisdiction with respect to any such violation, as
provided in s. 624.310. . ..

8 626.989(6), Fla. Stat. (emphasis added).

Because section 626.989(6) requires insurers and their employees to report even
suspected fraudulent activity, the statute affords them qualified immunity from civil
liability arising out of reports to DFS, as long as the report is made in good faith:

In the absence of fraud or bad faith, a person is not
subject to civil liability for libel, slander, or any other
relevant tort by virtue of filing reports, without malice, or
furnishing other information, without malice, required by
this section or required by the department or division
under the authority granted in this section, and no civil
cause of action of any nature shall arise against such
person:

1. For any information relating to suspected fraudulent
insurance acts or persons suspected of engaging in such
acts furnished to or received from law enforcement officials,
their agents, or employees;

2. For any information relating to suspected fraudulent
insurance acts or persons suspected of engaging in such
acts furnished to or received from other persons subject to the
provisions of this chapter;

3. For any such information furnished in reports to the
department, the division, the National Insurance Crime
Bureau, the National Association of Insurance
Commissioners, or any local, state, or federal enforcement
officials or their agents or employees; or

4. For other actions taken in cooperation with any of the
agencies or individuals specified in this paragraph in the
lawful investigation of suspected fraudulent insurance acts.

Id. 8 626.989(4)(c) (emphasis added).

In addition to finding that the existence of probable cause defeated the plaintiff's

malicious prosecution claim, the Third District in Saenz also found that the defendants

11
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were immune from liability under section 626.989. The Third District reasoned that the
defendants referred the matter to DFS, which conducted an independent investigation
before contacting the State Attorney's Office, which in turn found probable cause to file
criminal charges. The Court determined that the record reflected no evidence that the
defendants acted in bad faith, and, therefore, they were entitled to statutory immunity. In
fact, in the only two reported Florida decisions to address section 626.989, the court has

determined that the defendants were entitled to statutory immunity. See id.; Pearce V.

U.S. Fid. & Guar. Co., 476 So. 2d 750, 752 (Fla. 4th DCA 1985) (affirming summary

judgment for insurer and its employees pursuant to section 626.989).3

There is no evidence that Defendants acted maliciously or in bad faith by reporting
Leverett's suspected fraud to DFS. The entire basis of Leverett's claims rests on his
assertion that Defendants knowingly provided false information to DFS. However,
Attorney Browning specifically testified that he did not believe Defendants provided any
misleading—much less false—information to DFS, which, in turn, provided that

information to him. Attorney Browning's Depo., p. 184. Attorney Browning simply

determined that this case likely boiled down to a matter of opinion, and thus he could not
prove fraud beyond a reasonable doubt. Id. at 62, 70, 157-58.

Whitlock's testimony makes clear that he reasonably believed that the inordinate
discrepancy between Leverett's estimate and the other estimates raised a red flag.

Whitlock's Depo., pp. 129-30, 132. Specifically, Whitlock explained that he noted a

significant disparity between the number of rooms affected by the fire, and the quality of

3 Pearce and Saenz are the only reported Florida appellate court decisions
regarding immunity from malicious prosecution under section 626.989. Thus, a finding
that Defendants are not entitled to immunity would be the first ever case to that effect.

12
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the materials in the rooms. Id. In fact, when asked directly as to Defendants' motivations
for referring the case to DFS upon advice of their counsel, Whitlock responded that neither
he nor the other Defendants had any interest in seeing that the State Attorney's Office
prosecuted Leverett. Id. at 150-51, 181.

In the absence of any evidence demonstrating that Defendants acted maliciously
or in bad faith, Defendants are immune from liability as a matter of law.

IV. Defendants Relied on Advice of Counsel

Finally, Defendants are entitled to final summary judgment because they relied on
advice of counsel, Attorney Wolfe, to whom they provided all relevant information before
acting on her advice and reporting Leverett's suspected fraud to DFS.

Reliance on advice of counsel constitutes an absolute defense to a malicious
prosecution claim where a party has made a full disclosure to counsel before relying on

counsel's advice. Royal Tr. Bank, N.A. v. Von Zamft, 511 So. 2d 654, 655 (Fla. 3d DCA

1987). Reliance on advice of counsel defeats a claim for malicious prosecution even

where the defendant acted with malice, Redland Construction Co. v. Callahan, 480 So.

2d 118, 118 (Fla. 3d DCA 1985), and where counsel provided erroneous advice, Von
Zamft, 511 So. 2d at 655-56.

Here, the evidence shows that Defendants retained Attorney Wolfe in this matter
after Whitlock reviewed the competing estimates and noted the inordinate discrepancies.

Whitlock's Deposition, pp. 104—-05. The Defendants testified that Attorney Wolfe prepared

the affidavits that they signed, and that she was generally responsible for communicating

with DFS regarding the investigation. See Starbuck's Depo., p. 161; Bolen's Depo., pp.

184, 212, 220, 256. Bolen elaborated that he relied on Attorney Wolfe to verify that the

13



CASE NO. CACE-15-003338 (25)

information contained in his affidavit was true. Bolen's Depo., p. 279. Attorney Wolfe also

had responsibility for meeting with Attorney Browning with regard to the criminal case.

Attorney Browning's Depo., pp. 16-17.

Even Leverett himself testified that Attorney Wolfe prepared the affidavits that he

alleges contained false or misleading material. See Leverett's Depo., pp. 130, 142-43.

Leverett claimed that Roy Marshall of MIT Restoration told him that Attorney Wolfe had
"tricked" him into signing the affidavit. Id. at 138. Leverett also believed that Attorney
Wolfe spearheaded this report to DFS because she was "trying to make a name for herself
as an attorney." Id. at 144. Leverett even claimed that Attorney Wolfe had expressed a
romantic interest in him, and that she "was more interested in trying to get [him] arrested"
after he rejected her advances. Id. at 182-84.

Accordingly, the undisputed material facts demonstrate that Defendants relied on
advice of counsel at all material times in the underlying action. Defendants retained
Attorney Wolfe early in the investigation and before reporting Leverett's suspected fraud
to DFS. The evidence shows that Attorney Wolfe was responsible for preparing the
affidavits and otherwise assisting DFS and the State Attorney's Office, and no action for
malicious prosecution lies where the defendant relies on advice of counsel. See Von
Zamft, 511 So. 2d at 655. Therefore, even if this Court finds that Defendants are not
entitled to statutory immunity, and that probable cause was lacking for the charges
despite Attorney Browning's testimony to the contrary, Defendants are nonetheless
entitled to final summary judgment on the basis that they relied on advice of counsel.

WHEREFORE Defendants, Capacity Insurance Company, Mils Mehr &

Associates, Inc., Shawn Starbuck, Keith Bolen, Focus Claim Managers, LLC, and Orion

14
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Whitlock, move this Court for an Order granting this Motion for Final Summary Judgment
and for the entry of Final Summary Judgment in their favor.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy hereof has been furnished by service through the
eportal to DANIEL CAINE, ESQUIRE/TODD J. STABINSKI, ESQUIRE, Attorney for
Plaintiff, Stabinski & Funt, P.A., 757 Northwest 27th Avenue, Third Floor, Miami, FL

33125, DCaine@stabinski-funt.com, service@stabinski-funt.com on March 6, 2019.

CONROY SIMBERG

Attorney for Defendants

3440 Hollywood Boulevard, Second Floor
Hollywood, FL 33021

Telephone: (954) 961-1400 Broward

Facsimile: 954-518-8620

Primary Email: eservicehwd@conroysimberg.com
Secondary Email: mwilensky@conroysimberg.com

By: /s/ Michael K. Wilensky
Michael K. Wilensky, Esquire
Florida Bar No. 313289
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ROBERT LEVERETT, IN THE CIRCUIT COURT OF THE
17th JUDICIAL CIRCUIT IN AND
Plaintiff, FOR BROWARD COUNTY,
FLORIDA
VS.

CASE NO.: CACE 15-003338 (25)
CAPACITY INSURANCE COMPANY,
a Florida Corporation, MILLS MEHR &
ASSOCIATES, INC., a Florida
Corporation, SHAWN STARBUCK,
KEITH BOLEN, FOCUS CLAIM
MANAGERS, LLC, a Florida Limited
Liability Company and ORION
WHITLOCK,

Defendants.
/

AMENDED COMPLAINT

Plaintiff, ROBERT LEVERETT, by and through the undersigned attorneys, sues
the Defendants, CAPACITY INSURANCE COMPANY, a Florida Corporation, MILLS
MEHR & ASSOCIATES, INC., a Florida Corporation, SHAWN STARBUCK, KEITH
BOLEN, FOCUS CLAIM MANAGERS, LLC, a Florida Limited Liability Company, a
and ORION WHITLOCK and in support thereof states as follows:

1. This is an action for damages in excess of FIFTEEN THOUSAND
DOLLARS ($15,000.00), exclusive of interest, attorney’s fees and costs, and is otherwise
within the jurisdictional limits of this Court.

2. At all times material hereto, the Defendant, CAPACITY INSURANCE

COMPANY, was an insurance company authorized to do business in the State of Florida,

Exhibit A
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and doing business in Broward County, Florida and with a principle place of business in
Broward County Florida.

3. At all times material hereto, the Defendant, MILLS MEHR &
ASSOCIATES, INC. was an insurance adjusting company authorized to do business in
the State of Florida, and doing business in Broward County, Florida.

4. At all times material hereto, the Defendant, FOCUS CLAIM
MANAGERS, LLC, was an insurance adjusting company authorized to do business in
the State of Florida, and doing business in Broward County, Florida and with a principle
place of business in Broward County Florida.

5. At all times material hereto, Defendant, SHAWN STARBUCK, was and
is a Florida resident, and is otherwise sui juris.

6. At all times material hereto, Defendant, SHAWN STARBUCK was an
employee, and/or agent, and/or under the control of MILLS MEHR & ASSOCIATES and
was working within his scope of employment with MILLS MEHR & ASSOCIATES.

7. At all times material hereto, Defendant, SHAWN STARBUCK was an
employee, and/or agent, and/or under the control of CAPACITY INSURANCE
COMPANY and was working within his scope of employment with CAPACITY
INSURANCE COMPANY.

8. At all times material hereto, Defendant, SHAWN STARBUCK was an
employee, and/or agent, and/or under the control of FOCUS CLAIMS MANAGERS,
LLC and was working within his scope of employment with FOCUS CLAIMS

MANAGERS, LLC.



9. At all times material hereto, Defendant, KEITH BOLEN, was and is a
Florida resident, and is otherwise sui juris.

10. At all times material hereto, Defendant, KEITH BOLEN was an
employee, and/or agent, and/or under the control of CAPACITY INSURANCE
COMPANY and was working within his scope of employment with CAPACITY
INSURANCE COMPANY.

11. At all times material hereto, Defendant, KEITH BOLEN was an
employee, and/or agent, and/or under the control of FOCUS CLAIMS MANAGERS,
LLC and was working within his scope of employment with FOCUS CLAIMS
MANAGERS, LLC.

12. At all times material hereto, Defendant, ORION WHITLOCK, was and is
a Florida resident, and is otherwise sui juris.

13. At all times material hereto, Defendant, ORION WHITLOCK, was an
employee, and/or agent, and/or under the control of CAPACITY INSURANCE
COMPANY and was working within his scope of employment with CAPACITY
INSURANCE COMPANY.

14. At all times material hereto, Defendant, ORION WHITLOCK, was an
employee, and/or agent, and/or under the control of FOCUS CLAIMS MANAGERS,
LLC and was working within his scope of employment with FOCUS CLAIMS
MANAGERS, LLC.

15. At all times material hereto, the Plaintiff, ROBERT LEVERETT, was and

is a Florida resident, and is otherwise sui juris.



16. At all times material hereto, Plaintiff, ROBERT LEVERETT, was a
licensed public adjuster in the State of Florida.

17.  That on or about August 26, 2012, a property owned by Sai Jal, LLC d/b/a
Red Carpet Inn (“Red Carpet”) and insured by the Defendant CAPACITY INSURANCE
COMPANY was damaged as the result of a fire.

18. Red Carpet retained the services of Plaintiff, ROBERT LEVERETT, to
perform adjusting services for the damage to the property.

19. At all material times hereto, SHAWN STARBUCK, was an employee
and/or hired by CAPACITY INSURANCE COMPAY to adjust, determine the cause of,
estimate and handle the claim for the fire loss.

20. At all material times hereto, KEITH BOLEN was an employee and/or
hired by CAPACITY INSURANCE COMPAY to adjust, determine the cause of,
estimate and handle the claim for the fire loss.

21. At all material times hereto, ORION WHITLOCK was an employee
and/or hired by CAPACITY INSURANCE COMPAY to adjust, determine the cause of,
estimate and handle the claim for the fire loss.

22. At all material times hereto, SHAWN STARBUCK, was an employee
and/or hired by FOCUS CLAIMS MANAGERS, LLC to adjust, determine the cause of,
estimate and handle the claim for the fire loss.

23. At all material times hereto, KEITH BOLEN, was an employee and/or
hired by FOCUS CLAIMS MANAGERS, LLC to adjust, determine the cause of,

estimate and handle the claim for the fire loss.



24. At all material times hereto, ORION WHITLOCK, was an employee
and/or hired by FOCUS CLAIMS MANAGERS, LLC to adjust, determine the cause of,
estimate and handle the claim for the fire loss.

25. At all times material hereto Defendants, CAPACITY INSURANCE
COMPANY, MILLS MEHR & ASSOCIATES, INC, SHAWN STARBUCK, KEITH
BOLEN, ORION WHITLOCK and/or FOCUS CLAIMS MANAGERS, LLC and their
employees, agents and/or representatives provided false, misleading and/or incomplete
information, contained within sworn affidavits, to the Department of Financial Services,
Division of Insurance Fraud for purposes of beginning a fraud investigation of Plaintiff.

26.  That at all times material hereto the false, misleading or incomplete
information provided by Defendants to the Department of Financial Services, Division of
Insurance Fraud was done so fraudulently and/or in bad faith.

27. That as a result of the Defendants, CAPACITY INSURANCE
COMPANY, MILLS MEHR & ASSOCIATES, INC, SHAWN STARBUCK, KEITH
BOLEN, ORION WHITLOCK and/or FOCUS CLAIMS MANAGERS, LLC and their
employees, agents, and/or representatives actions of providing false, misleading and/or
incomplete information to the Department of Financial Services, Division of Insurance
Fraud a fraud investigation of Plaintiff was started.

28. At all times material hereto the false, misleading and/or incomplete
information provided was for the express purpose of instituting a fraud investigation
against Plaintiff so that Plaintiff would be charged and prosecuted by the State Attorney’s

Office for fraud.



29. At all time material hereto, the State Attorney filed charges against
Plaintiff and an arrest warrant or capias was subsequently issued against Plaintiff on May
8, 2014.

30.  Plaintiff turned himself in and was arrested and taken into custody by the
Sheriff of Orange County, Florida and was held in custody until Plaintiff gave bond for
Plaintiff’s appearance to answer the criminal charges made against him.

31.  Thereafter the criminal charges made against Plaintiff were dismissed
because there was no evidence to prove the charges against Plaintiff. The criminal
charges have been finally disposed of in favor of Plaintiff and no further prosecution has
been instituted against Plaintiff in the matter.

COUNT 1
MALICIOUS PROSECUTION AGAINST CAPACITY

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:

32.  Defendant CAPACITY INSURANCE COMPANY instituted the criminal
charges without any probable cause and did so with malice.

33. Defendant CAPACITY INSURANCE COMPANY procured the
prosecution of Plaintiff maliciously and with the intent of injuring Plaintiff. Defendant
made the referral in bad faith in order to procure a criminal prosecution of Plaintiff.

34.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the
criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
personally and professionally, and suffered loss of earnings and the loss of ability to earn

money in Plaintiff’s business.



WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against
the Defendant, CAPACITY INSURANCE COMPANY, for his damages including but
not limited to those listed herein as a result of Defendant’s actions and the Plaintiff
demands a trial by jury of all issues triable as a matter of right by jury.

COUNT 1
MALICIOUS PROSECUTION AGAINST MILLS MEHR & ASSOCIATES, INC.

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:

35.  Defendant MILLS MEHR & ASSOCIATES, INC instituted the criminal
charges without any probable cause and did so with malice.

36. Defendant MILLS MEHR & ASSOCIATES, INC procured the
prosecution of Plaintiff maliciously and with the intent of injuring Plaintiff. Defendant
made the referral in bad faith in order to procure a criminal prosecution of Plaintiff.

37.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the
criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
personally and professionally, and suffered loss of earnings and the loss of ability to earn
money in Plaintiff’s business.

WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against
the Defendant, MILLS MEHR & ASSOCIATES, INC, for his damages including but not
limited to those listed herein as a result of Defendant’s actions and the Plaintiff demands

a trial by jury of all issues triable as a matter of right by jury.



COUNT 11T
MALICIOUS PROSECUTION AGAINST FOCUS CLAIMS MANAGERS, LLC

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:

38.  Defendant FOCUS CLAIMS MANAGERS, LLC instituted the criminal
charges without any probable cause and did so with malice.

39. Defendant FOCUS CLAIMS MANAGERS, LLC procured the
prosecution of Plaintiff maliciously and with the intent of injuring Plaintiff. Defendant
made the referral in bad faith in order to procure a criminal prosecution of Plaintiff.

40.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the
criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
personally and professionally, and suffered loss of earnings and the loss of ability to earn
money in Plaintiff’s business.

WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against
the Defendant, FOCUS CLAIMS MANAGERS, LLC, for his damages including but not
limited to those listed herein as a result of Defendant’s actions and the Plaintiff demands
a trial by jury of all issues triable as a matter of right by jury.

COUNT IV
MALICIOUS PROSECUTION AGAINST SHAWN STARBUCK

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:
41. Defendant SHAWN STARBUCK instituted the criminal charges without

any probable cause and did so with malice.
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42. Defendant SHAWN STARBUCK procured the prosecution of Plaintiff
maliciously and with the intent of injuring Plaintiff. Defendant made the referral in bad
faith in order to procure a criminal prosecution of Plaintiff.

43.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the
criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
personally and professionally, and suffered loss of earnings and the loss of ability to earn
money in Plaintiff’s business.

WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against
the Defendant, SHAWN STARBUCK, for his damages including but not limited to those
listed herein as a result of Defendant’s actions and the Plaintiff demands a trial by jury of
all issues triable as a matter of right by jury.

COUNT V
MALICIOUS PROSECUTION AGAINST KEITH BOLEN

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:

44, Defendant KEITH BOLEN instituted the criminal charges without any
probable cause and did so with malice.

45, Defendant KEITH BOLEN procured the prosecution of Plaintiff
maliciously and with the intent of injuring Plaintiff. Defendant made the referral in bad
faith in order to procure a criminal prosecution of Plaintiff.

46.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the

criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
-9-



personally and professionally, and suffered loss of earnings and the loss of ability to earn
money in Plaintiff’s business.

WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against
the Defendant, KEITH BOLEN, for his damages including but not limited to those listed
herein as a result of Defendant’s actions, as well as punitive damages and the Plaintiff
demands a trial by jury of all issues triable as a matter of right by jury.

COUNT VI
MALICIOUS PROSECUTION AGAINST ORION WHITLOCK

Plaintiff realleges and readopts paragraphs 1-31 as fully set forth herein and
further states as follows:

47. Defendant ORION WHITLOCK instituted the criminal charges without
any probable cause and did so with malice.

48. Defendant ORION WHITLOCK procured the prosecution of Plaintiff
maliciously and with the intent of injuring Plaintiff. Defendant made the referral in bad
faith in order to procure a criminal prosecution of Plaintiff.

49.  As a proximate result, Plaintiff paid and incurred expenses for attorneys
fees in defending Plaintiff from the criminal charges, the cost of the bond posted in the
criminal proceeding, suffered mental anguish, damage to his reputation and humiliation
personally and professionally, and suffered loss of earnings and the loss of ability to earn

money in Plaintiff’s business.

WHEREFORE, the Plaintiff, ROBERT LEVERETT, demands judgment against

the Defendant, ORION WHITLOCK, for his damages including but not limited to those
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listed herein as a result of Defendant’s actions and the Plaintiff demands a trial by jury of

all issues triable as a matter of right by jury.

Dated this 9th day, of July, 2018.

Attorneys for Plaintiff
STABINSKI & FUNT, P.A.
757 NW 27th Avenue

Third Floor

Miami, FL33125

Telephone: (305) 643-3100
Fax: (305) 643-1382
dcaine@stabinskilaw.com
tstabinski@stabinskilaw.com
service@stabinskilaw.com

Is| Paniel Coine

Daniel Caine, Esq.
Florida Bar No.: 0013097
Todd J. Stabinski, Esq.
Florida Bar No.: 0105988

EXHIBIT “A”

-11 -



Exhibit B



DD
Exhibit B















































