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CASE NO. 15-003338 (25) 

ROBERT LEVERETT, 

Plaintiff, 

v. 

CAPACITY INSURANCE COMPANY, 
a Florida Corporation, MILLS MEHR & 
ASSOCIATES, INC., a Florida 
Corporation, SHAWN STARBUCK,  
KEITH BOLEN, FOCUS CLAIM 
MANAGERS, LLC, a Florida Limited 
Liability Company and ORION 
WHITLOCK 

Defendants. 

PLAINTIFF’S RESPONSE TO AMENDED MOTION FOR SUMMARY 
JUDGMENT 

Plaintiff Robert Leverett hereby responds to the Amended Motion For 

Summary Judgment filed by defendant Capacity Insurance Company (Capacity), 

and defendant Keith Bolen’s Supplemental Memorandum of Law (collectively 

referenced as the Defendants). 

Filing # 140955561 E-Filed 12/27/2021 01:18:09 PM



CASE NO. 15-003338 (25) 

2

INTRODUCTION 

This action arises from the Defendants’ referral of Plaintiff Robert Leverett to 

the Department of Financial Services, Division of Insurance Fraud (the Department) 

and the State’s Attorney’s Office, following an umpire-appraisal process.  

Capacity’s insured, Sai Jal, LLC d/b/a Red Carpet Inn (Red Carpet), suffered a fire, 

reported a claim, and hired Leverett as a public adjuster.  Defendants, unhappy with 

Leverett’s valuation of the damage caused by the fire and the water damage 

associated with putting out the fire, referred Leverett to the Department and the 

State’s Attorney’s Office.  Leverett was arrested and charged with insurance fraud, 

but the State’s Attorney determined to nolle prose because the Defendants had 

provided it with incomplete, false and mischaracterized information to obtain the 

arrest and charges.  Nolle pross memo attached hereto as Exhibit “A”. (Exhibit 5 to 

Browning’s depo. at 2) 

The Defendants have both moved, and adopted each other’s motion, for 

summary judgment.  They contend that there exists no dispute of fact regarding the 

existence of probable cause, and no dispute that they did not act with malice in their 

actions that led Leverett to be charged with insurance fraud.  The court’s review, 

however, will find that contrary to suggestion, that Plaintiff does not rely or contend 

that the decision not to prosecute Leverett is itself sufficient evidence to oppose 

summary judgment.  Rather, there exists strong record evidence that the Department 

did not conduct an independent investigation, and that the Defendants conducted the 

investigation on the Department’s behalf!  Moreover, with regard to malice, the 
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sheer amount of misleading and false evidence transmitted by the Defendants to the 

Department provides an ample basis upon which a jury could determine the 

Defendants to have acted with malice and therefore outside the safe harbor 

provisions of § 626.989, Fla. Stat. (2020). 

The law is clear that in reviewing a motion for summary judgement, all of the 

evidence must be viewed in the light most favorable to the opposing the party…In 

it’s motion, Defendants asks this court to weigh the heavily-disputed facts (which 

they consistently spin in their favor), rather than the jury, as required by law. 

I. THE SUMMARY JUDGMENT STANDARD. 

On December 31, 2020, the Florida Supreme Court adopted the Federal 

summary judgment standard to be applicable after May 20, 2021.  In Re. 

Amendments to Fla. R. Civ. P. 1.510, 309 So.3d 192, 192-94 (Fla. 2020).  The 

purpose of the amendment is to render the Florida summary judgment standard 

aligned with the Federal standard such that the standard is akin to the directed verdict 

standard in which a non-moving party must show “whether the evidence presents a 

sufficient disagreement to require submission to a jury or whether it is so one-sided 

that one party must prevail as a matter of law.”  Id. at 192 (citation omitted).   

Summary judgment is appropriate “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and the moving party is entitled to 

judgment as a matter of law.”  Fed. R. Civ. P. 56(c).   The moving party bears 

the initial burden of persuasion to demonstrate an absence of disputed material facts.  
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Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).  When that burden is met, the 

burden shifts to the non-moving party to demonstrate a material factual issue that 

precludes summary judgment.  Clark v. Coats & Clark, Inc., 929 F.2d 604, 608 (11th 

Cir. 1991). 

Notwithstanding the new standard, familiar concepts continue to be 

applicable.  The Court is to “view the evidence and draw all reasonable inferences 

from it in the light most favorable to the nonmoving party ….”  Davis v. Legal Servs. 

Ala. Inc., -- F.4th --, 2021 WL 5711043, *1 n.1 (11th Cir. Dec. 2, 2021). “A disputed 

fact is material if it might affect the outcome of the suit under the governing law.”  

Phillips v. Delta Airlines, 2021 WL 5584193, *1 (S.D. Fla. Nov. 30, 2021) (citations 

and internal quotations omitted). “A dispute over a material fact is genuine if it could 

lead a reasonable jury to return a verdict in favor of the nonmoving party.  Id. 

“Credibility determinations, the weighing of the evidence, and the drawing of 

legitimate inferences from the facts are jury functions, not those of a judge at 

summary judgment.”  Id. 

To be sure, the mere existence of an alleged factual dispute will not stave off 

a summary judgment, and only facts from which a reasonable jury could return a 

verdict for the non-moving party will avoid the entry of summary judgment.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).  Thus, the non-

moving party “may not rest upon the mere allegations or denials of his pleadings, 
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but … must set forth specific facts showing that there is a genuine issue for trial.”  

Id. at 248. 

II. LEVERETT HAS SET FORTH SUFFICIENT EVIDENCE 
FROM WHICH A JURY COULD DETERMINE THAT 
PROBABLE CAUSE WAS MANUFACTURED BY THE 
DEFENDANTS, SUCH THAT NO INDEPENDENT 
INVESTIGATION EVER WAS UNDERTAKEN. 

The only fact that is not disputed is that Leverett estimated the Red Carpet’s 

damages as about $350,000 more than an umpire eventually awarded.  From this 

thin reed, the Defendants contend that this differential is per se probable cause to 

initiate a fraud investigation and to instigate a prosecution.  The Defendants, 

however, fail to mention that the amount awarded by the Umpire was almost 

$200,000 more than the Defendants estimated.  These facts do not rise to the level 

of probable cause to initiate a fraud investigation on their own.   

For the Motion to be granted, however, the Court would be required to find 

that delta as sufficient, by itself, for probable cause.  That is so because the plethora 

of evidence shows that a trier of fact could find that the Defendants hijacked the 

investigation by providing the Department with false and misleading information. 

The investigation summary report prepared by the Department which formed 

the basis for probable cause determinations, contains numerous pillars for which the 

facts are disputed.  Not only are the facts disputed, but also it is disputed whether the 

Defendants provided misleading, false, and incomplete information to manufacture 

probable cause, thereby forcing the authorities to arrest and prosecute the Plaintiff. 
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The evidence is sufficient for a jury to find there was no independent 

investigation conducted by the Department. In his nolle pross memo, States Attorney 

Browning wrote that upon a site view with the lead detective “[i]t became clear upon 

arriving at the hotel that Harmon had never actually been to the scene of the fire 

despite being the lead detective.”  Exhibit “A”.  Moreover, Browning concluded that 

“very little actual work was done by [the Department].  There were no witness 

statements generated through [Department] investigative work.  In fact, there is little 

evidence actually generated through [Department] investigation”  Id.   

Most critically, Browning determined that “it appears this case was put 

together by Capacity and sent through [the Department] for the [State’s Attorney] to 

prosecute.”  Id.  Indeed, Orion Whitlock testified that he made the decision to refer 

Leverett because he felt the claim was exaggerated.  Whitlock Dep. at 11-12.  But 

Browning wrote that “it was clear that the documents provided to the SAO undersold 

the damage done to the hotel and only provided one side of the story, which would 

be Capacity’s point of view.”  Exhibit “A”.  This evidence alone is sufficient for a 

jury to find that probable cause for the investigation was manufactured by the 

Defendants and that such was done willfully.  But there is a mountain of further 

evidence that would support a jury’s findings on probable cause and willfulness.  

 Scott Kiso, a detective in the Department’s fraud division, and a detective 

assigned to Leverett’s case, testified that in a case like this one it is important to be 

able to rely upon the documents provided to the Department.  Kiso Mar. 15 Dep. at 

9-10, 21, lns. 2-12.  In conducting his investigation, Kiso relied on documents 
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provided by Keith Bolen, a Capacity employee.  Id. at 22, lns 6-14.  Indeed, Kiso 

“for the most part, pretty much totally” relied on documents provided by Bolen, 

Sharome Wolfe (Capacity’s agent) or some other Capacity representative.  Id. at 22, 

lns. 15-23; 60, lns. 8-15; 61, lns. 1-2.  Kiso remembers driving by the Red Carpet, 

but not entering it.  Id. at 33, lns. 3-7; 46, lns. 5-24.  Neither Kiso, nor the 

Department, secured or obtained independent testimony or affidavits from 

witnesses.  Id. at 90, lns. 7-20.  “[A]ll the information would have come from 

Capacity or representatives of Capacity.”  Id. at 91, lns. 1-3. 

State’s Attorney Stephen Browning testified that it was clear that Detective 

Harmon never visited the hotel during the Department’s purported investigation.  

Browning Dep. at 58, lns. 9-11.  Indeed, Browning came to the conclusion that “very 

little actual work was done by the Department of Financial Services.”  Id. at 58, lns. 

9-11.  “There were no witness statements generated through” the Department.  Id. at 

58, lns. 14-16.  “In fact, there is little evidence actually generated through the 

[D]epartment’s” investigation at all.”  Id. at 58, lns. 16-19.   

The site view caused Browning to look deeper into the file provided by the 

Department.  Browning Dep. at 60, lns. 6-21; 61, lns. 6-16.  Although he cannot be 

certain, he did not “know where else everything would have come from that was 

given to [the Department] if it did not come from Capacity.”  Id. 61, lns. 6-16.   

Browning went so far as to testify that “of course Capacity was the driving force 

because my impression is, they felt Mr. Leverett was attempting to overcharge 

them.”  Id. at 63, lns. 15-17. 
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A. The Florida Supreme Court Holds That Where Facts As to 
Probable Cause Are Disputed, Summary Judgment Is Not 
Appropriate. 

Regarding the element of a lack of probable cause in a malicious prosecution 

lawsuit, the Florida Supreme Court holds: 

In an action for malicious prosecution, the question of probable cause 
is a mixed question of law and fact. When the facts relied on to show 
probable cause are in dispute, their existence is a question of fact for 
the determination of the jury; but their legal effect when found or 
admitted to be true, is for the court to decide as a question of law. 

Mem'l Hosp.-W. Volusia, Inc. v. News–Journal Corp., 729 So.2d 373, 381 

(Fla.1999) (quoting Alamo Rent–A–Car, Inc. v. Mancusi, 632 So.2d 1352, 1357 (Fla. 

1994). 

B. There Are Sufficient Facts Surrounding Probable Cause And 
Whether The Department Conducted An Independent 
Investigation Are Disputed to Require Submission to a Jury. 

The Defendants present their argument as if the only basis Leverett relies upon 

for a lack of probable cause is the fact that the state’s attorney eventually dropped 

charges.  Not so.  Below are six critical pieces of evidence the Defendants provided 

to the Department, for which the facts are in dispute. 

In presenting this argument, the Defendants rely heavily on Saenz v. State 

Farm Fire & Cas. Co., 861 So. 2d 64 (Fla. 3d DCA 2003).  But in Saenz, it was 

undisputed that the Department conducted an independent investigation.  Id. at 66-

67.  Thus, the fact that the state’s attorney eventually dropped charges was irrelevant.  

Id. at 68.   
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The Defendants’ reliance on Pearce v. U.S. Fid & Guar. Co., 476 So. 2d 750, 

753 (Fla. 4th DCA 1985), fares no better.  In Pearce, the Plaintiff argued that only 

formal submissions are immune from liability.  Id.  Leverett makes no such argument 

here.  Rather Leverett contends that six key pieces of evidence are sufficient to 

demonstrate that probable cause was manufactured by the Defendants. 

(1) The Amount of Water Used to Put Out the Fire. 

The Investigative Summary Report (the Report) states that the Orlando 

Fire Department was able to put out the fire using only 150 gallons of water.  Report 

at 1.  This information came from an affidavit from Bolen, which affidavit states that 

“No more than 150 gallons of water were reportedly used by the responding fire 

department personnel to extinguish the fire in room 207, according to LTPM, Felix 

A. Benitez.”  Bolen Affidavit at 2.   Report attached hereto as Exhibit “B”. 

That statement was false.  Bolen testified that he learned this statement was 

false but never corrected it.  Bolen Dep. at 257-61.  As State’s Attorney Browning 

testified, the fire report shows that although only 150 gallons came off the truck, 

hotel guests used fire extinguishers, and the fire department tapped into fire hydrants, 

using thousands of gallons of water.  Browning Dep. at 33, lns. 14-24.  This one 

factual inaccuracy was the strongest basis for Browning’s decision to charge 

Leverett.  Id. at 30, lns. 20-25; 31, lns. 1-12. 

Indeed, Browning testified he also made his charging decision based upon the 

fact that many items claimed to have been damaged by water, such as toilets and 

bathtubs, “are intended to hold water and it seemed impossible for them to be 
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damaged by water.”  Browning Dep. at 30, lns 20-25; 31, lns. 1-4.  Moreover, “it 

was claimed that the Orlando Fire Department only used 150 gallons of water” and 

it would be “impossible” for so little water to cause so much damage.  Id. at 31, lns. 

5-12. 

Kiso testified that his knowledge regarding the amount of water used to put 

out the fire came from Bolen.  Kiso May 29 Dep. Vol. 1 at 27, lns. 11-25.  If Kiso 

had known that much more than 150 gallons were used, then he would have looked 

closer at the facts asserted by Bolen.  Id. at 28, lns. 15-22.  “But you know, like I 

said, my determination was based on their investigation, for the most part.”  Id. 

Contrary to suggestion, Defendants had provided the Department an affidavit, 

which in turn provided the affidavit to Browning, stating that only 150 gallons of 

water were used to put out the fire.  Bolen Affidavit at 2.  After indicting Leverett, 

however, Browning travelled with Lead Detective Kurt Harmon to view the Red 

Carpet.  Browning Dep. at 25, lns. 11-24.  Upon conducting the site view, “it became 

very obvious that way more than 150 gallons of water were used.”  Id. at 33, lns.12-

14.    

It was during the site view that Browning learned that Red Carpet guests had 

used a fire hose before the Orlando Fire Department arrived, and that the fire 

department tapped into a nearby fire hydrant and utilized “thousands upon 

thousands” of gallons of water to put out the fire.  Browning Dep. at 33, lns. 14-24.  

The amount of water used was significant to the charging decision, and upon 

learning that much more water had been used than had been told to him, and that the 



CASE NO. 15-003338 (25) 

11

bathrooms and sinks had to be replaced because they were attached to drywall that 

had to be replaced, he dropped charges.  Id. at 34-57.  If Browning had known the 

true extent of the damage to the hotel, and the amount of water actually used, “it’s 

very unlikely” he would have filed charges.  Id. at 57, lns. 24-25; 58, lns. 1-5 

(emphasis added). 

(2) The Number of Rooms Asserted To Have Been 
Damaged. 

The Report indicates that Leverett included more damaged rooms than exist 

at the hotel and for rooms that were occupied in the weeks after the fire.  Report at 

2.  That is an inaccurate description as Leverett was writing how many rooms were 

in the hotel and his damage assessment came through in his report with an accurate 

number of rooms affected by the fire.  Defendants represented that certain rooms 

being claimed by Plaintiff as damaged were, in fact, in use and therefore the 

inclusion of said rooms was insurance fraud.  Kiso May 29 Dep. Vol. 1 at 32-34.  In 

particular, Capacity asserted to the Department that Leverett claimed damage to 

room 203, when he had not.  Leverett Dep. at 163-64. 

Kiso was presented with documentary evidence that Plaintiff was not claiming 

these rooms as damaged.  Kiso Mar. 15 Dep. at 32-34.  Kiso stated that if he had 

accurate information, “the case probably might not have gotten filed” and Kiso may 

not have presented the case to the State’s Attorney’s office.  Id. at 34, lns. 13-23; 56, 

lns. 1-7. 
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(3) Capacity Pressured Roy Marshall to Sign a False 
Affidavit. 

Roy Marshall, the principal of MIT Restoration, LLC (MIT), a general 

contractor hired by the Red Carpet to perform emergency services and demolition 

services after the fire, signed an affidavit that the Defendants submitted to the 

Department.  Marshall First Affidavit at 1.  At the Defendants’ insistence, Mr. 

Marshall signed an affidavit, referenced in the Report at p.2, stating that “any other 

items not otherwise included in the emergency services and demolition outline were 

included in the building repair/replacement estimate solely at the request of the 

Public Adjuster and/or the engineer retained by Robert Leverett.”  Id. at 3.   

The affidavit, and thus the Report at 2-3, makes it seem as if Marshall 

submitted a report containing false information at Leverett’s insistence.  Id.  Mr. 

Marshall now states that Capacity’s attorney-representative sent the first affidavit, 

insisted that Marshall sign, and made him believe that his invoice would not be paid 

if he did not sign.  Marshall Second Affidavit at 2-3.   

 Presented with the recanted information, Kiso acknowledged that if he had 

known Mr. Marshall felt pressured to sign the affidavit in order to be paid for work 

performed, Kiso would not have relied on it in the investigation.  Kiso May 29 Dep. 

Vol. 1 at 56-64.  And rely extensively on the affidavit submitted by Capacity, he did, 

because the original affidavit made it appear that Leverett was asking Marshall to 

exaggerate damage.  Id. at 58, lns. 10-23; Report at 2-3.  Indeed, Kiso was under the 

impression Marshall had prepared the affidavit, when, in fact, Capacity had prepared 

it for Marshall’s signature.  Id. at 61, lns. 19-21;  70, lns. 8-10. 
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(4) Capacity Manipulated Grant Renne’s Affidavit 
Testimony. 

The Report notes that Leverett tried to buy Renne’s opinion.  Report at 3.  Mr. 

Renne’s affidavit, submitted to the Department by the Defendants, states that 

“During the September 4, 2012 site inspection I was asked by Mr. Leverett if I 

wanted to join him at Rachel’s for a meal with adult entertainment.  I declined and 

advised him my opinion could not be bought.”  Exhibit C at 3.  This line makes it 

appear as if Leverett tried to bribe Renne for a different engineering opinion, and 

that insinuation provided a pillar for the finding of probable cause.  Report at 3.  

Grant Renne’s affidavit attached hereto as Exhibit “C”. 

Just as with Marshall, however, Renne has now testified that this was a 

“lighthearted conversation”, that Leverett never tried to buy an opinion, but that 

Renne was merely uncomfortable discussing a gentleman’s club and the possibility 

of any potential impropriety associated with spending time with Leverett.  Renne 

Dep. at 37, lns. 1-25; Renne Sworn Statement at 11.  Renne further testified that 

there was “no indication” that Leverett had “intention to get [Renne] to be more 

favorable to him on this claim.”  Id. at 38, lns. 19-25.  Indeed, had Renne taken the 

exchange seriously he would have been required to report the conversation to his 

superiors, which he did not do.  Id. at 42, lns. 7-12. 

And yet, the affidavit is written in a manner so as to make it seem as if Leverett 

tried to bribe Renne.  Renne told Ms. Wolfe, Capacity’s agent, the exchange was a 

joke.  Renne Dep. at 45, lns. 7-12.  Wolfe asserted that the information should be in 
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the affidavit so Renne could protect himself from purported allegations Leverett 

made against his professionalism.  Id. at 46, lns. 6-11.   

Moreover, Wolfe “wanted to clean it up to a more professional level at the 

sacrifice of accuracy.”  Renne Sworn Statement at 16.  Renne testified that if he had 

been told that the affidavit was going to be submitted as part of a criminal 

investigation, “I would have made her make it more accurate.”  Renne Dep. at 51, 

lns. 7-19.  Indeed, Renne felt “coerced into modifying” the paragraph on Rachel’s 

and “pressured to sign” the affidavit.  Id. at 62, lns. 11-20; 63, lns. 13-18; Renne 

Sworn Statement at 18.  Indeed, Renne testified that Wolfe was not acting 

professionally.  Id. at 86. 

Kiso was not aware the affidavit was drafted by Capacity, that Renne was not 

told the affidavit was to be used in a fraud investigation, or that Renne did not 

actually believe Leverett had tried to bribe him.  Kiso May 29 Dep. Vol. 1 at 70, lns. 

8-10; 71, lns. 21-25; 73, lns. 2-4.  Had Kiso known such discrepancies existed, the 

discrepancies would have altered the investigation.  Id. at 73, lns. 5-12. 

Moreover, Renne testified as to Leverett’s behavior during the insurance 

process.  Renne “didn’t see any type of behavior that could be interpreted as being 

fraudulent,” and would have reported it if he had.  Renne depo. at 52-54.  During the 

process, however, Renne felt Bolen was not acting professionally and was biased 

against Leverett.  Id. at 84-86. 
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(5) The Report Contains Inaccurate Information 
Regarding Leverett Improperly Cancelling a Site 
View. 

The Report, based on Bolen’s affidavit, states that Leverett cancelled a site 

view purportedly because the Red Carpet’s principal was unavailable.  Report at 4.  

The Report further reflects that surveillance showed the principal on the property.  

Id.  The Defendants submitted affidavits to suggest Leverett was purposefully trying 

to prohibit Defendants from inspecting the property.  This charge, in light of the 

allegations of fraud, would lead an investigator to believe there was some type of 

cover-up being engaged in.  However, the Defendants failed to provide evidence to 

the Department that it was simply a scheduling hang-up and that there was no 

nefarious purpose.  Kiso May 29 Dep. Vol. 1 at 79-8.  Indeed, Bolen testified that 

that if there is no E-mail or testimony that the motel owners were unavailable then 

his affidavit was untruthful.  Bolen Dep. at 275-76. 

Kiso testified that Capacity’s claim that Leverett had tried to prevent it from 

inspecting the Red Carpet was important because that information made it appear 

Leverett was trying to hide something.  Kiso May 29 Dep. Vol. 1 at 79, lns. 7-19.  

Kiso was then presented with an E-mail trail that showed Capacity’s assertion to be 

false, and that Leverett had merely asked that a Friday inspection be moved to the 

following Monday or Tuesday to accommodate a last-minute travel to Dade County 

for work purposes.  Id. at 81, lns. 8-24.  Kiso was not provided that E-mail by 

Capacity during his investigation.  Id. at 81, lns. 14-16.  After reviewing the E-mail, 
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Kiso acknowledged that several paragraphs of Bolen’s affidavit were “misleading.”  

Id. at 84, lns. 14-25. 

(6) The Umpire’s Appraisal Award. 

The Report, again based upon Bolen’s affidavit, asserts that Leverett proposed 

a $750,000 loss and Capacity assessed that loss at about $100,000.  Report at 4-5.  

The Defendants never told Kiso that a neutral umpire found Capacity to have 

underpaid the claim by nearly $200,000.   

III. THERE IS SUFFICIENT EVIDENCE FOR A JURY TO FIND 
THAT DEFENDANTS ACTED WITH MALICE. 

“Malicious prosecution is a ‘very ancient’ cause of action, one that has long 

been recognized by the Florida Supreme Court.”  Fischer v. Debricant, 169 So. 3d 

1204, 1206 (Fla. 4th DCA 2015), citing, Tatum Bros. Real Estate & Inv. Co. v. 

Watson, 109 So. 623, 626 (Fla. 1926).  “To prevail in a malicious prosecution action, 

a plaintiff must establish the following six elements”: 

1) an original criminal or civil judicial proceeding against the present 
plaintiff was commenced or continued; (2) the present defendant was 
the legal cause of the original proceeding against the present plaintiff 
as the defendant in the original proceeding; (3) the termination of the 
original proceeding constituted a bona fide termination of that 
proceeding in favor of the present plaintiff; (4) there was an absence of 
probable cause for the original proceeding; (5) there was malice on the 
part of the present defendant, and (6) the plaintiff suffered damage as a 
result of the original proceeding. 

Id. (citing, Alamo Rent–A–Car, Inc. v. Mancusi, 632 So. 2d 1352, 1355 (Fla. 1994). 
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Moreover, there is no need for Leverett to prove actual malice (although 

Leverett believes he would clear this tougher hurdle based on the facts), but only 

legal malice.  As the Supreme Court has held: 

Likewise, the trial judge properly denied Alamo's request for a directed 
verdict on the issue of malice. In an action for malicious prosecution it 
is not necessary for a plaintiff to prove actual malice; legal malice is 
sufficient and may be inferred from, among other things, a lack of 
probable cause, gross negligence, or great indifference to persons, 
property, or the rights of others. Adams. In this case, the issue of 
probable cause is in dispute and Mancusi produced evidence from 
which a jury could infer that Alamo's employees intentionally provided 
false information to authorities. 

Mancusi, 632 So. 2d at 1357. 

Regarding legal malice, Grant Renne, through his sworn statement, indicated 

malice on the part of Bolen and Capacity.  Bolen told Renne to pay close attention 

to Leverett because he believed, based on prior claims, that Leverett would 

overestimate the claim.  Renne Sworn Statement at 6-7.  Indeed, Bolen, prior to 

receiving any estimate from Leverett, told Renne that Leverett was conspiring with 

Indian hotel owners to overestimate their claims.  Id. at 7.  Renne found this 

conversation “peculiar” because never before, in working on 900 claims, had any 

insurance company specifically “target[ed]” or singled out a specific public adjuster.  

Id.  Indeed, it was Renne’s impression that Bolen “had some kind of personal 

vendetta against Mr. Leverett.”  Renne Sworn Statement at 20. 

After being presented with evidence that Capacity’s affidavit and information 

were misleading or untruthful, Detective Kiso testified that “there’s information that 
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you bring to light that was never given to me or passed to me that they [Capacity] 

were aware of would indicate that they weren’t being completely truthful in their 

affidavit.”  Kiso May 29 Dep. Vol. 1 at 96-97.  Moreover, it is Kiso’s opinion that 

Capacity “had some ill intent” with how information was presented to the 

Department and Kiso.  Id. at 97, lns. 14-15. 

The mere fact that the Defendants provided the Department with misleading 

and incomplete information constitutes at a minimum, a dispute of fact as to whether 

the Department acted with legal malice.  Throughout his investigation, Kiso relied 

heavily on the information provided by Bolen and Capacity.  Id. at 72-73.  Indeed, 

during the investigation, Kiso requested an affidavit from Bolen to “outline the facts 

of the case” for Kiso, and Bolen did so.  Kiso May 29 Dep. Vol. 1 at 8, lns. 4-11.   

Bolen’s affidavit was “a key piece of information” in the investigation, such 

that Kiso “relied heavily on it in coming to some of the conclusions” he came to.  

Kiso Mar. 15 Dep. at 74, lns. 2-16.  And the investigative summary report that Kiso 

provided to Browning, was derived entirely from information provided by “Mr. 

Bolen and Capacity.”  Kiso May 29 Dep. Vol. 1 at 17, lns. 9-23.  In fact, Kiso 

testified that Bolen assisted in the investigation.  Kiso Mar. 15 Dep. at 93-94.  

Bolen’s affidavit was important to Kiso, “because … for the most part he had 

conducted the investigation on behalf of Capacity Insurance, and we were relying 

on his expertise and information to present the case …, so we relied heavily on his 

information or totally on his information.”  Kiso May 29 Dep. Vol. 1 at 19, lns. 3-9.  

It was Kiso’s impression that Capacity was motivated to try and secure charges and 
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a conviction against Leverett.  Kiso Mar. 15 Dep. at 88, lns. 2-14.  Moreover, it is 

Kiso’s opinion that Capacity “had some ill intent” with how information was 

presented to the Department and to Kiso.  Id. at 97, lns. 14-15. 

CONCLUSION 

Based on the foregoing, there is sufficient evidence from which a jury could 

determine that probable cause was manufactured by the Defendants and that the 

Defendants acted willfully.  Defendants set forth their motion as if all facts and 

evidence should be reviewed in the light most favorable to the moving party.  Not 

so.  As detailed above, even under the new summary judgment standard all evidence 

and inferences therefrom must be viewed in the light most favorable to the non-

moving party.  There is more than sufficient evidence to submit this action to a jury.   

Daniel M. Samson, B.C.S. 
  Florida Bar No. 866911 
Samson Appellate Law 
201 S. Biscayne Boulevard, #2700 
Miami, Florida 33131 
Telephone:  (305) 341-3055 
Facsimile:  (305) 379-3428 
Email:  dan@samsonappellatelaw.com 
             leah@samsonappellatelaw.com

Respectfully submitted, 

Todd Stabinski, Esq. 
  Florida Bar No. 105988 
Daniel B. Caine, Esq. 
  Florida Bar No. 13097 
Stabinski & Funt, P.A. 
757 NW 27th Avenue, Third Floor 
Miami, Florida  33125 
Telephone:  (305) 643-3100 
Facsimile:  (305) 643-1328 
Email:  ts@stabinski-funt.com

dcaine@stabinski-funt.com 
             service@stabinski-funt.com
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Co-Counsel for Robert Leverett
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