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CAUSE NO. 2021-70308

KYLE J. MCPIKE, § IN THE DISTRICT COURT OF
Plaintiff, §
§
§
v. § HARRIS COUNTY, %XAS
§
HOMEOWNERS OF AMERICA § \@
INSURANCE COMPANY, § @)
Defendant. § 215" JUDICIAL DISTRICT

PLAINTIFF’S OPPOSED MOTION TO DISQUALIFY DE@ANT’S APPRAISER
KEVIN HROMAS

>
COMES NOW, Plaintiff Kyle McPike, and ﬁles&@ Opposed Motion to Disqualify

Defendant’s Appraiser Kevin Hromas due to his disqua@ng bias, lack of neutrality, and bad faith

conduct, as expressly prohibited by the insuranceohicy.

N
I. Cerﬁ%@ of Conference

On October 4, 2023, undersigned é%nsel sent the attached letter to counsel for Defendant,

making them aware of the egre 'onduct of their biased appraiser Kevin Hromas, and
providing them with the oppor@ty to voluntarily withdraw him from the process.! Defendant
ignored that correspondence@%demgned followed-up with counsel for Defendant on October 18,

2023, by email.? Defen@ ignored that correspondence as well, and to-date has not responded to
Plaintiff. Plaintiff @herefore assume Defendant opposes the relief sought herein and in further

breach of the cy wishes to continue to utilize a biased appraiser who is disqualified per the

plain language of the policy.

! See Exhibit A, Letter to Defendant’s counsel regarding Kevin Hromas dated October 4, 2023.
2 See Exhibit B, Email to Defendant’s counsel dated October 18, 2023.
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II. Summary of the Issue

Appraisal is a tool used to determine “the amount of the insured’s loss.” It does so without
regard to liability or coverage. The policy in this case requires the appraisers be “competent,
independent, impartial, and disinterested” and further requires that they are “unbi%i ... and act
fairly, without bias and in good faith.”® Here, instead of acting as an unbiased&nial appraiser,
as required by the policy, Defendant’s biased appraiser Kevin Hromas has p@etermmed (without
ever actually evaluating the amount of Plaintiff’s loss) that based on h@tﬂterpretatlon of a policy
provision (outside the scope of appraisal), and his 1nterpretat10n@an appellate decision in an
unrelated matter (even further outside the scope of appraisa@@hat, in his words, Mr. McPike
“won’t get a dime more than what HOA has already po'@{%Based that, Mr. Hromas has refused
to further work on the appraisal. He has further levi@'mosults against undersigned counsel stating
that undersigned is “pissing in the wind” relate?ég%ns claim. Mr. Hromas’s conduct, particularly
his pre-determination that Mr. McPike “Vg&%gﬁ a dime more” and refusal to do his job as an
appraiser, is sufficient to demonstrate t@t e is biased, partial, and acting in bad faith. His further

insults to undersigned counsel a@@issing in the wind” put his conduct beyond the pale. Mr.

Hromas is disqualified from m%ing as an appraiser in this matter.

©<§%I. Facts and Procedural History
On Februal;y\@> and 16, 2021, Kyle McPike’s (“Plaintiff”’) property sustained severe
damages as a ra@of leakage from frozen pipes following Winter Storm Uri. Plaintiff timely filed
a claim w@@ insurer, Defendant Homeowners of America Insurance Company (“Defendant’).
Defendant, wrongfully, and in breach of the policy and the Texas Insurance Code, determined that

the damages were subject to the policy’s $10,000 sublimit (which applies only to the perils of

3 See Defendant’s Motion for Summary Judgment, Exhibit A, Policy at p. 14.
4 See Exhibit C, Affidavit of David Poynor and Exhibit C-1 thereto.
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“discharge” and “overflow” but not “leakage,”) and issued payment only as to that amount,
denying coverage for the remaining amounts.
Plaintiff filed the instant suit on October 26, 2021, and Defendant answered on November
29, 2021. On March 2, 2022, Defendant filed its Motion for Summary Judgment,%guing that it
had no liability as a matter of law because it paid the full amounts owed due & application of
the $10,000 sublimit.’ On March 28, 2022, Plaintiff filed its cross-motion<> f@ummary Judgment,
arguing that the sublimit did not apply to leakage, that Defendant V\g@ully applied the policy
provision, and was in breach of both the policy and the applicable %@mions of the Texas Insurance
Code.® On April 4, 2022 this Court Denied Defendant’s M for Summary Judgment,” and
accordingly on May 16, 2022, Granted in all things P<7 i &ff ’s Motion for Summary Judgment,
finding that Defendant wrongfully applied the subli@,oand was in breach of the policy and the
Texas Insurance Code as a matter of law, and %%Plaintiff ’s claim was covered in full and not
subject to a sublimit.® §
N

Following the Court’s ﬁnding@a Defendant violated the terms and conditions of the
policy and the Texas Insurance O@ Defendant sought to invoke the appraisal provision of the
policy to ascertain the amount <>l>a1ntiff ’s loss, which would establish damages owed to Plaintiff
as a result of Defendant’ @%ch of the policy. See TMM Investments, Ltd. V. Ohio Cas. Ins. Co.,
730 F.3d 466, 472 QS%lr 2013) (“The effect of an appraisal provision is to estop one party from
contesting the @ of damages in a suit on the insurance contract, leaving only the question of

liability f@@ court.”). Here, liability has been determined by Court Order. The sole question

remaining is how much (over and above the $10,000 sublimit) Defendant owes Plaintiff, both for

5 See Exhibit D, Defendant’s Motion for Summary Judgment

6 See Exhibit E, Plaintiff’s Cross-Motion for Summary Judgment

7 See Exhibit F, Order Denying Defendant’s Motion for Summary Judgment

8 See Exhibit G, Order Granting Plaintiff’s Cross-Motion for Summary Judgment
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the covered damages under the policy, as well as for Defendant’s breach of the contract and
violations of the Texas Insurance Code.’
i Brief History of Appraisal In Texas

“Appraisal” is a term of art used to describe an alternative dispute resolut‘%mechanism
that is virtually ubiquitous in Texas insurance policies. See State Farm Llo Johnson, 290
S.W.3d 886, 888-89 (Tex. 2009)(“Virtually every property insurance polic%@r both homeowners
and corporations contains a provision specifying appraisal as a means %v?solving disputes about
the ‘amount of loss’ for a covered claim.”). Appraisal, being a crea@ of contract, is governed by
the language of the policy. In re: Universal Underwriters of & Ins. Co., 345 S.W.3d 404, 407
(Tex. 2011). Appraisal is used to determine the amou%@e insured’s loss. “The policy directs
the appraisers to decide the ‘amount of loss,” not t@glstrue the policy or decide whether the
insurer should pay.” Johnson, 290 S.W.3d at 8§ 0§%H]he policy requires each party to select a
‘competent, disinterested appraiser,’ not a@r or insurance expert.” Id."°

Essentially, upon a disagreeme@as to the amount of the loss, either party to the contract
may invoke the appraisal provi g . In that instance, both sides are required to designate
“competent” or “disinterested® appraisers (as shown below the particular policy’s language can
vary), who attempt to @@%e the amount of loss, irrespective of coverages or liability. /d. If
they fail to agree, gh@they may choose, or if they cannot agree, a Court with jurisdiction may

appoint, a third@i@@@sgn, called an Umpire, and agreement by any two of the three is binding as to

all parties @@the amount of the loss. /d. at 887-888.

9 Appraisal in this case would only partially determine Plaintiff’s damages, and would specifically be limited to
breach of contract. The Court and/or jury would determine the remaining damages owed for Defendant’s insurance
code violations.

10 Notably, Mr. Hromas is a lawyer (though not a licensed attorney) and holds himself out to be an insurance expert.
See Mt. Hawley Ins. Co. v. JBS Parkway Apartments, LLC, 2020 WL 6821329 *5 (Order Granting in Part Plaintiff’s
Motion to Exclude Expert Testimony of Kevin Hromas as “improper”.). See also CV of Kevin Hromas stating “Mr.
Hromas is a retained expert in insurance litigation through-out the US” attached hereto as Exhibit H.
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ii. The Applicable Appraisal Provision in This Case
Insurers in Texas are able to craft their own appraisal provisions, creating differences in
the language governing the process. Here, Defendant’s appraisal language goes beyond the
standard-form Texas appraisal language. The standard appraisal language, con@ed in most

S
policies, is as follows: @}@

that the amount of loss be set by appraisal. If either makes a wri demand for

Appraisal. If you and we fail to agree on the amount of loss, eith@m demand
appraisal, each shall select a competent, disinterested appraise;vl3 ach shall notify

the other of the appraiser’s identity within 20 days of receip e written demand.

The two appraisers shall then select a competent, impartial umpire ... The
appraisers shall then set the amount of the loss. If the isers submit a written
report of an agreement to us, the amount agreed uporshall be the amount of the
loss. If the appraisers fail to agree within a reasonable_fjme, they shall submit their
differences to the umpire. Written agreement si y any two of these three shall
set the amount of the loss. 90

Johnson, 290 S.W.3d. at 887-888 (emphasis addg@§
Q)
The policy at issue in this case, goes @r than the standard form language, requiring the
parties appoint “qualified” appraisers, a%deﬁning “qualified” beyond merely “competent and

disinterested” as the standard form r
%\

If you and we fail to@ge on the amount of loss, either may demand an appraisal
of the loss. In this , each party will choose a qualified appraiser and notify the
other of the appraiser’s identity within 15 days after receiving a written request
from the otherThe two appraisers will choose a qualified umpire... The two
appralsers vill“Separately set the amount of loss, stating the actual cash value and
loss to item, if the appraisers fail to agree, they will submit their differences
to the ire. ...

E. Appraisal

A@ized decision agreed to by any two of these three and filed with us will set
the amount of loss. Such award shall be binding on you and us. Within thirty (30)
days following receipt of a signed award, we will pay the award according to the
terms of the policy subject to the deductible less any prior payments on the claim.

The following conditions apply to appraisal:



a. The term “qualified” means competent, independent, impartial, and
disinterested appraiser or umpire. The appraisers and umpire should be
competent with respect to identification of damage, and insofar as they are
unbiased and free of control, to arrive at their own evaluation of the loss. The
appraisers and umpire should have knowledge in identifying damage and act
fairly, without bias and in good faith. The umpire, appraisers, and their
employers, may not have an interest in the property that is the subject of the
claim or have a financial interest that is conditioned on the outcomé of the
appraisal or the claim. The umpire may not be a relative or emplo @ ay not

have made or received substantial referrals of business to or from or us (or
representatives of you or us). @%9
&
EN

o\@
g. The appraisers and umpire are not authorized to@etermine coverage,

exclusions, forfeiture provisions, conditions precedent;or any other contractual
issues that may exist between you and us, and t@ ppraisal decision is not

binding on these issues. '
S
iii. Kevin Hromas is O@yyﬁ Biased
The Texas Supreme Court admonished t party’s chosen appraiser should not be “a

<

lawyer or insurance expert.” Id. Defendant’@@%sen appraiser, Kevin Hromas, is both a lawyer
and a self-professed insurance expert. 2 Tﬁ%@ in and of itself, would not necessarily disqualify Mr.
Hromas from acting as Defendant’g @ﬁaiser under this policy’s controlling language. Nor does
the fact that Mr. Hromas has b@ ired by Defendant numerous times to act as their appraiser
serve to disqualify him und@is policy. See Holt v. State Farm Lloyds, 1999 WL 261923 *10
(N.D. Tex. 1999)(“Whi€9@ mere fact that one appointed by the insurer as an appraiser has acted

N

in a similar capacit @other occasions for the insurer, does not, as a matter of law, disqualify such

.d
an appraiser. ..

H@%r, Mr. Hromas’s conduct in this appraisal, in particular his flagrant disregard for

the policy’s prohibition against deciding issues of coverage, his overt statements against the

11 See Defendant’s Motion for Summary Judgment, Exhibit A, Policy p. 14-15 (emphasis original as to “qualified”
and added as to definitions).
12 See Exhibit H, Hromas CV.



insured (and insured’s counsel), and the overall biased manner in which he is conducting this

appraisal demonstrate that he is not qualified to act as an appraiser in this case.

To-date, Mr. Hromas has never evaluated or determined the amount of Plaintiff’s loss.'?
Moreover, Mr. Hromas, an appraiser who is not authorized to determine coverag%xzcontractual
issues, has expressly pre-determined that, based on Ais view of the coverage a@ntractual issues,
and his reading of an appellate decision, Mr. McPike “won’t get a dime n@han what HOA has
already paid...”.'* On September 20, 2023, after essentially refusn@@ork on the appraisal, Mr.

Hromas sent the following email to Plaintiff’s appraiser David P@@lor

Kevin Hromas <kh@kevinhromas.com> @ © & & ~

To: David Poynor; Chris Reyes Wed 9/20/2023 2:10 PM

KH

The attorney is pissing in the wind if he thinks this case is any different than the @@cated below. Same carrier (HOA) and same endorsement
language. They won't get a dime more that what HOA has already paid. reoard y "appraisal award".

Just going to spend a lot of money and waste a lot of time without any dx@

APPEALS COURT UPHOLDS SUMMARY JUDGMENT - WATER DAMAGE LIMIT :\%@IT{ FREEZE

A state appeals court in Houston recently affirmed the trial @'s decision to grant an insurer’s motion for summary judgment in a coverage dispute
arising from Winter Storm Uri. Jean Kayihura v. Home@ers of America MGA, et al.. No. 14-22-00680-CV. 2023 WL 5286911 (Tex. App.—

Houston [14th Dist.] Aug. 17, 2023).
The insured presented a property damage ¢ ) @der a policy of homeowner's insurance following Winter Storm Uri in 2021. The
insurer’s adjuster inspected the house, de - 3 the damage resulted from water leakage, and estimated the damage exceeded the
$10,000 limit of coverage for water damags ~--- er the policy’s water damage endorsement, so the insurer paid the $10,000 limit for the
damage to the home and his personal «(@) . The claimant disagreed, arguing that the damage was covered under the freeze
provision of the policy and sued for br of contract and violations of the Texas Insurance Code, breach of the common law duty of
good faith and fair dealing, and frau%0
The insurers then sought a declar; m the court that the claimant's property suffered physical damage caused by sudden and
accidental discharge of water fr; mbing due to freezing pipes, that the claim was therefore subject to the water damage
endorsement, and that the@ properly applied under the “concurrent causation” doctrine because the bursting of pipes by freeze
ol

and the discharge of water! he burst pipes acted concurrently to cause all damage to the claimant’s home and private property.
The trial court agreed, enteredthe declaratory judgment, and granted the insurers’ motion for summary judgment on the breach of
contract claim. e\

<,
The insurers then no evidence motion for summary judgment, arguing that the previous finding that there was no breach of
contract as a law meant there was no evidence of actual damage to support the claimant’s extra-contractual claims. The trial
court granted otion as well and dismissed all the claimant’s claims. The appeal followed.
On appeal ourt emphasized it was indisputable that the frozen pipes caused the plumbing supply lines to burst in several areas of

bam bams Hamra iima ramiilbant Limbar damamma ba bam lhaiina amA Aanman maraanal mramaris Aa aiaba Haa amiid laldl Hamd odamdlar daa

A

13 See Exhibit C, Affidavit of David Poynor and Exhibit C-1 thereto.
14 Notably, Mr. Hromas seems to be substituting his own judgement as an unlicensed lawyer, for that of this

honorable Court, who has already ruled on this very issue.
15 See Exhibit C, Affidavit of David Poynor and Exhibit C-1 thereto.
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Mr. Hromas, who is required by the policy to be “independent, impartial, and disinterested” and
required by the policy to “act fairly, without bias, and in good faith” further stated that “the attorney
[undersigned counsel] is pissing in the wind if he thinks this case is any different than the one
indicated below. Same carrier (HOA) and same endorsement language.”!® %

Without reading the email further, these two sentences demonstrate &%ﬂ. Hromas is
disqualified from acting as an appraiser in this case. First, there is no @ﬁlible argument Mr.
Hromas is acting “fairly, without bias, and in good faith” while insuol\g@ﬁndersigned counsel as
“pissing in the wind.” That statement, standing alone, demonsttates his disqualifying bias.
Moreover, and equally as concerning is the fact that Mr. Hrom@%ho is a lawyer but not a licensed
attorney, ! appears to be relying upon and citing to an e@% unrelated case, regarding application
of an endorsement in that case to support his pre-d@ﬁined decision as to the outcome of this
appraisal. Whether an endorsement does or @not apply, relates specifically to “coverage,
exclusions, conditions, forfeiture provisio@nditions precedent,” or “other contractual issues”
that may exist between the parties, \@@ the policy specifically excludes from the appraisal
process. §%\©

Reading further, Mr. H&B@S,S egregious statements continue with his assertion that “They
[Plaintiff Kyle McPike] @@thet a dime more than what HOA has already paid, regardless of any
‘appraisal award.”’o@is too, is sufficient in and of itself to disqualify Mr. Hromas. Similar to
Mr. Hromas’s ig@@%o undersigned counsel as “pissing in the wind” there is no credible argument

that Mr. I@s is acting fairly, impartially, neutrally, or in good faith with his pre-determined

view that Mr. McPike “won’t get a dime more than what HOA has already paid” especially in light

16 Id (emphasis added).

17 Undersigned searched the Texas Bar’s registry of licensed attorneys and Mr. Hromas’s name was not present as an
attorney licensed in this state.
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of the fact that he has never performed his own evaluation of the amount of Plaintiff’s loss, which
is his only job under the policy.

Next, Mr. Hromas, who is an unlicensed lawyer, says “A state appeals court in Houston
recently affirmed the trial court’s decision to grant an insurer’s motion for summa%judgment in
a coverage dispute arising from Winter Storm Uri.”! He then includes &age regarding
application of a $10,000 freeze sublimit in that case. Purportedly, this i§ imsupport of his belief
that Undersigned counsel is “pissing in the wind” and that Mr. Mcgi\%éon’t get a dime more
than what HOA has already paid.” Regardless, this citation is extrer@y concerning. First, because
it directly relates to coverage, contractual issues, and mat@@‘s)> completely separate from the
appraisal per the policy’s own requirements. Second, b<7 e it demonstrates that Mr. Hromas is
considering matters far beyond the amount of Plainti@iss due to leakage, all to support his pre-
conceived position that undersigned counsel is%%ing in the wind” and that Mr. McPike “won’t
get a dime more than what HOA has alrea@d.”

Mr. Hromas is not qualified to @t as an appraiser in this case. Moreover, any subsequent

award that is the result of Mr. Hro@s involvement will be incurably tainted due to his overt bias

and consideration of matters o%coverage and contract, well outside the authority given under the
policy. @Q

. @\ IV.  Arguments & Authorities
N

Itis wekﬁ@%ed that Courts in Texas have “inherent authority to manage their dockets.” In
re Mesa P@@%um Partners, 538 S.\W.3d 153, 159 (Tex. App. — El Paso 2017). Numerous courts
in Texas have heard motions to strike or disqualify appraisers, with none noting that the requested

relief is outside the Court’s authority to grant. See ex. Devonshire Real Estate & Asset

19 See Exhibit C, Affidavit of David Poynor and Exhibit C-1 thereto
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Management, LP v. Am. Ins. Co., 2013 WL 1212430 (N.D. Tex. 2013), Holt v. State Farm Lloyds,
1999 WL 261923 (N.D. Tex 1999). In fact, some courts of appeal have held that where a party,
upon obtaining evidence showing an appraiser’s disqualification, fails to raise the issue until after

an award is entered, that party may have waived their right to bring the challenge @r. Allison v.
S

Fire Ins. Exchange, 98 S.W.227, 253 (Tex. App. — Austin 2002)(holding that a ust challenge

an appraiser prior to entry of an appraisal award, or otherwise may waive @&ir right to challenge
N

the award once entered on those grounds). @Kﬁ&

The insurance policy governs the requirements regardi%@araisers. Devonshire Real
Estate & Asset Mgmt. v. Am. Ins. Co., 2013 WL 1212430 *1 . Tex. 2013). A party moving to
strike an appraiser must present evidence of partiality or @nal interest. Allison v. Fire Ins. Exch.,
98 S.W.3d 227, 255 (Tex. App. — Austin 2002), see a@im Cent. Ins. Co. v. Terry, 298 S.W.658,
662 (Tex. Civ. App. 1927)(noting in dicta that %%act that the appraiser had been selected by the
insurer “many times before” was insufﬁci&@ its own to establish partiality “in the absence of
some act or conduct tending to exhibit@s serving the insurer’s interest as a partisan would.”).

Here, the requirements as @%Ed in the policy go beyond those in a typical Texas standard
form policy and set forth a hi@g standard of impartiality and neutrality than the standard appraisal
clause language. Comp@%appraisal clause language at issue in Devonshire, requiring merely
a “competent and gl@erested” appraiser versus the language applicable in this case, defining
qualified as “@@%&emt, independent, impartial, and disinterested.” While perhaps under the
standard 1@@, Mr. Hromas is competent, and because he purportedly does not have a financial
interest in the outcome, satisfies the requirement of “disinterested” as Texas Courts have
interpreted it, the inquiry does not end there. Here, because of this particular policy’s language,

99 6y

the Court must further consider whether Mr. Hromas is “independent” “impartial” “unbiased” and
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acting “fairly, without bias, and in good faith” a considerably higher and more stringent standard
than the typical Texas appraisal clause.

This language is clear. In order for an appraiser to be qualified, they must at all times be
competent, independent, impartial, and disinterested. They must be unbiased, and at all times act
fairly and in good faith. The lack of any one of these qualities, according to g&licy, is itself a
sufficient condition to render that appraiser not qualified under this policoy@&ear language. Here,
Mr. Hromas’s unequivocal statement that Plaintiff “will not get a dimg %ﬁ?than HOA has already
paid”, his insult to undersigned counsel as “pissing in the winc}% ith his extremely improper
reliance on case law to discuss coverage issues far afield of g authority granted by the policy
demonstrate that he is not impartial, that he is biased, 27 a@% has pre-determined the outcome of
this process, and that he is not acting in good faith. T@ffct that Mr. Hromas has refused to further
work on the appraisal based on his subjective@f that undersigned counsel is “pissing in the
wind” and his subjective belief that Mr. i@ke “won’t get a dime more than what HOA has
already paid” further underscores his @@faith conduct. Simply put, no appraiser acting in an
unbiased, neutral, impartial, go@%ﬁith manner would make these statements or take these
positions. That Mr. Hromas dgi, with blatant and callous disregard for the policy’s requirements,
disqualifies him from f@l@%volvement in this claim.

i Any awara%ntered with Mr. Hromas s continued involvement will be invalid.

\U

In Texa@praisal awards are upheld unless one of three circumstances exists: (1) the

award was without authority; (2) the award was the result of fraud, accident, or mistake; or
(3) the award was not made in substantial compliance with the terms of the contract. TMM
Investments, LTD. v. Ohio Cas. Ins. Co., 730 F.3d 466,472 (5th Cir. 2013). Here, any award entered

with the involvement of Mr. Hromas (bearing his signature or not), would satisfy conditions (1)
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and (3) and be invalid. Here, it is clear that not only is Mr. Hromas considering coverage issues,
endorsement issues, and caselaw, but he is arguing those issues to Plaintiff’s appraiser. This policy
is clear, the appraisers “are not authorized to determine coverage, exclusions, conditions, forfeiture
provisions, conditions precedent, or any other contractual issues that exist betwe@ou and us”
meaning Mr. Hromas’s overt consideration and argument surrounding the&:es clearly go
beyond the authority given him by the policy. Moreover, because of Mr. Q}I@saas’s blatant bias, as
evidenced by his statements that Undersigned is “pissing in the wind’’ @ﬁm Mr. McPike “won’t
get a dime more than HOA already paid” he is not a qualified ap@g@@er as defined by the policy.
Therefore, any award involving an appraiser who is not (@%ﬁed cannot be “in substantial
compliance with the policy.” 5 §
%

Thus, judicial economy would require dis@aliﬁcation of Mr. Hromas and an order
requiring Defendant select an unbiased, impart}é#%nd fair appraiser is warranted. Otherwise, the
parties will continue to waste further resog&§etting an invalid award aside at the completion of
the process. An order requiring Defem@q select an unbiased, impartial, and fair appraiser would
ensure the process may proceed,g@s satisfying the goal of appraisal and conserving precious

judicial resources. @

Q)<® V. Conclusion & Prayer

Defendant, g@ting this policy, intended to craft an appraisal provision with a higher and
stricter standarcﬁ@gppraiser conduct than the typical policy language. Here, the parties intended,
as eviden@ the contract’s language, that any appraisal be conducted by neutral, non-biased,
disinterested individuals acting in good faith and considering onl/y the damages to the property.
Instead of abiding by that language, Defendant’s designated a clearly biased appraiser, who by

making such crass and abhorrent statements has disqualified himself from further involvement in
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this appraisal. Mr. Hromas’s continued presence would serve only to waste the parties’ time and

resources, as any subsequent award would be incurably tainted, and invalid on its face.

Mr. Hromas, based on his interpretation of matters having nothing to do with the amount

of Plaintift’s loss, has (1) refused to further act as an appraiser; (2) pre-determin(@lat Plaintiff

“will not get a dime more than what HOA has already paid;” and (3) demonstr&n obvious bias

against Mr. McPike and his representatives, who Mr. Hromas unequivocal lieves are “pissing

R

in the wind.” If this conduct does not constitute bias, partiality, and gc@g in bad faith, then such

words have no meaning under Texas law.

Q'

&
@

Respe@y submitted,

(@N KLEIN WoOD & JONES

Byo@s§ Hunter M. Klein
< HUNTER M. KLEIN
§@ State Bar No.: 24082117

klein@greentriallaw.com

& DELARAM FALSAFI

State Bar No.: 24113083
falsafi@greentriallaw.com
408 E. 7" Street

Houston, Texas 77007
Telephone: (713) 654-9222
Facsimile: (713) 654-2155

ATTORNEYS FOR PLAINTIFF
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served
upon all counsel of record in accordance with the Texas Rules of Civil Procedure on this 20™ day
of October 2023.

Matthew Monson

The Monson Law Firm, LLC N
900 Rockmead Drive, Suite 141 @
Kingwood, Texas 77339 @%9
Facsimile: (281) 612-1971 Q
ronald@monsonfirm.com %%
matthew(@monsonfirm.com @\

Ronald Hornback
&

ATTORNEYS FOR DEFENDANT @Cﬁ@

s/ Hunter M. Klein
<) HUNTER M. KLEIN

<
S
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NO. 2021-70308

KYLE J. MCPIKE, § IN THE JUDICIAL COURT OF
Plaintiff, §
§
V. §
§ HARRIS COUNTY, TEXAS
HOMEOWNERS OF AMERICA § @&
INSURANCE COMPANY, § AN
Defendant. § 215™ JUDICTAL DISTRICT
S

DEFENDANT HOMEOWNERS OF AMERICA INSURAN@ COMPANY’S
SUPPLEMENTAL MOTION TO RECONSIDER APRIL 8. 2022 AND MAY 16, 2022
SUMMARY JUDGMENT ORDERS, REQUEST FOR FoF/€ol. AND RESPONSE TO

PLAINTIFE’S MOTION TO DISQUALIFY DEFENDANT’S APPRAISER

TO THE HONORABLE JUDGE OF SAID COURT: g@

Defendant, HOMEOWNERS OF AMERICA H@ANCE COMPANY (“HOAIC”), files
and serves upon Plaintiff, Kyle J. McPike (“McPile\@/ or “Plaintiff”), this Supplemental Motion
to Reconsider denial of Defendant’s Motion (fé\mmary Judgment by order dated April 8, 2022,
to Reconsider grant to Plaintiff of partialé%%mmary disposition by order dated May 16, 2022, its
further request for Findings of F ac@@?d Conclusions of Law,' and Defendant’s Response to

Q.

N

Plaintiff’s Motion to Disqualif&endant’s Appraiser. In support of same, Defendant would
respectfully show the Court @yllows:

<

() L BACKGROUND AND SUMMARY.
1. Plaintiff ﬁléd@s action on October 26, 2021, and Defendant answered, via verified denial
raising conditi@recedent not met and its plea in abatement on November 29, 2021. On March
2, 2022, @dant moved for summary judgment on coverage grounds, setting same on
submission, via March 8, 2022 notice for hearing, on April 4, 2022. On March 28, 2022, Plaintiff

filed a Cross-Motion for Summary Judgment, with the sole item of evidence of a verification from

! See TEX. R. C1v. P. 297 and June 13, 2022 filed request for same.
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Plaintiff. By Plaintiff’s April 19" notice of submission, Plaintiff’s cross-motion was set May 16,
2022.

2. On April 4, 2022, the Court signed an order denying HOAIC’s Motion for Summary
Judgment. On April 14, 2022, Defendant promptly filed its Motion to Reconsider (‘w%vhich this is

supplemental) and, alternatively, to compel policy compliance in appraisal a%& abatement for
)
the appraisal being compelled, setting same for hearing June 2, 2022. Tl@wame date, Plaintiff
N

filed his April 14, 2022 Motion to Compel Required Disclosures, soe%g same for oral hearing
May 19 to which Defendant responded May 16, 2022,% and Plair@ replied the following day.
3. On May 11, 2022, Defendant responded to Plair@ s Cross-Motion for Summary

Judgment,? stating (among other things): @§
Q

On November 29, 2021, Defendant filed its®lea in Abatement, Verified Denial,

Affirmative Defenses, and Original Ans o Plaintiff’s Original Petition, with

supporting affidavit, specifically raisi “conditions precedent within Plaintiff’s
Policy that remain unmet. Speciﬁ@s averred, did not provide requested
documents or invoke/complete apI%r& 1.4
kskosk @
As an initial matter, even were Plaintiff’s Motion supported by evidence on which
he bears the burden at tria&e Court is precluded from granting summary
disposition by one simple; lear and indisputable fact — Plaintiff has failed to meet
conditions precedent \@in the contract under which he sues. Per above,
irrespective of an overlapping coverage dispute, this Policy mandates that insured
must provide reques@ ocuments (that he did not) and invoke/complete appraisal
on the amount@@ dispute evident here — HOAIC contending $10,000.00
limited coverai d Plaintiff claiming $167,092.40 in property damage.’

Plaintiff, on May_ 1@ 22, replied, moving to strike Defendant’s response, which raised the same
N

issues Defende@ aised in its November 29, 2021 answer, its March 2, 2022 Motion for Summary

2 By its response to Plaintiff’s compel, Defendant pointed out the plea in abatement in its answer, the failure of
conditions precedent to which Defendant averred by verified denial and the Policy provisions specifically mandating,
before Plaintiff brought this suit, he was required to provide certain documents and invoke and complete appraisal.
Defendant incorporates by reference herein, as if set out in full, its May 16, 2022 filing, with exhibits.

3 Exhibit A to Defendant’s June 13, 2022 Supplemental Motion to Reconsider.

41d.,atq8.
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Judgment, and its April 14, 2022 Motion to Reconsider. On May 16, 2022, the Court issued an
order striking Defendant’s response as well as a separate order, without oral argument from either
party, granting “in all things” judgment on Plaintiff’s Cross-Motion for Summary Judgment — to
which this reconsideration further responds. %

4. On May 19, 2022, in the oral hearing appearances of both counse%}@&e this Court,
Plaintiff’s Motion to Compel was “denied at this time as premature.” On 1\2[3@}2022, the Court’s
trial coordinator’s docket reflected the scheduling conference setting @&h\at date was passed by
the Court for “CASE DISPOSED.”® Similarly, the docket she@reﬂects the case status as
“Disposed (Final).” Id. Finally, the docket chronology of tourt reflects the May 16, 2022
summary judgment order as “FINAL SUMMARY J UD@ NT SIGNED (Final Order).” Id. This
remains the cause posture and status to this date. /d. @O

5. In summary, first, Defendant demonstra@&%\by competent summary judgment evidence its
entitlement to summary judgment as a m@t& f law on the application of the $10,000 “Limited
Water Damage Coverage” endorsen@@ That disposition is warranted now by subsequent
appellate rulings binding on thié?@urt. Second, Plaintiff did not demonstrate entitlement to
summary judgment on covera% or the first-party claims on which he moved. This is particularly
so where, as Defendant@@%peatedly, Plaintiff had not met conditions precedent to sue, much
less obtain the relief @Couﬂ granted. Third, the Court’s docket entries notwithstanding, the May
16, 2022 order@@Defendam contends improperly granted Plaintiff summary disposition, does

not indice@ a final order, disposing of all claims and all parties. Fourth, Plaintiff’s requested

relief of appraiser disqualification is moot on the proper summary disposition Defendant sought

¢ Exhibit B to Defendant’s June 13, 2022 Supplemental Motion to Reconsider; EXHIBIT A hereto, true and correct
copies, as of December 29, 2023, of this case’ disposition.
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(and for which reconsideration is sought)’ and in accord with precedent binding on this Court.
Fifth, Plaintiff’s “evidence” is, on objections herein, insufficient to meet his burden for the
disqualification relief sought. Sixth and finally, case law reflects, pre-appraisal award, that the
determination of bias or lack of impartiality is a question of fact for a jury. To eac%tum.
II. SUMMARY OF THE ARGUMENT. C}@J&
6. This case is not final and/or “disposed,” even on the improper gle@&l\/)grant of summary
judgments. Plaintiff’s summary judgment obtained only pertained to 0c§%§?on and coverage — the
issue on which the Court improperly denied Defendant disposition.@is impropriety is reflected
in the Fourteenth Court of Appeals’ August 17, 2023 opini@%nd order?® upholding the June
22,2022 summary disposition on identical coverage@@%ds (the application of the Limited
)

Water Damage Endorsement) in Kayihura — on w@h the Texas Supreme Court just denied

review on December 22, 2023.° As expressecgbove, three other courts addressing this same

t’IO

coverage question granted Defendant sul@ disposition — in Kayihura, in Bennett, ” and in

Altornett.!! This is the only case in w@f@Plaintiff sought counter-disposition and prevailed. In

Q.

short, the decision in Kayihur trols disposition here.!? Thus, this pleading raises the

7 As detailed more fully herein@ndant has, on three prior occasions from other courts, obtained summary
disposition of the coverage @ presented to this Court. Since then, all three went to appeal. One (Bennett) was
voluntarily disposed upon i@nce of the Kayihura opinion. Altornett remains before the First Court of Appeals.
Kayihura, however, was Merly affirmed by the Fourteenth Court of Appeals (binding this Court to its ruling on the
coverage disposition Deféfigtant sought) . . . with the Texas Supreme Court denying review on December 22, 2023.

$ EXHIBIT B, a true :J correct copy of Kayihura v. Homeowners of America MGA, Inc., No. 22-00680, 2023 WL
5286911 (Tex. Ap +“Houston [14th Dist.] August 17, 2023, pet. den.) for convenience of the Court.
® EXHIBIT C he,

N
r‘\ true and correct copies of the underlying June 22, 2022 summary judgment motion on coverage,
the Court ﬁ"v s opinion (without “do not publish”), and the Texas Supreme Court’s December 22, 2023 denial

©

of review of the\appeal sought. To the extent leave is necessary to late-file this response, Defendant so requests, based
on the Texas Supreme Court’s recent disposition which controls the disposition herein.
10 EXHIBIT D hereto, true and correct copies of the underlying August 21, 2021 summary judgment motion on
coverage, the trial court’s April 3, 2023 grant of that summary disposition, and the Fourteenth Court of Appeals’
September 21, 2023 dismissal of that appeal (on counsel’s reading on Kayihura).
" EXHIBIT E hereto, true and correct copies of the underlying October 3, 2022 summary judgment order and status
of appeal before the First Court of Appeals.
12 Kayihura, 2023 WL 5286911, at *4-5.

The crux of Kayihura’s argument is based on his interpretation that the endorsement applied to one

type of peril—accidental discharge of water—but did not apply to a particular peril — freezing —
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reconsideration in light of the Kayihura precedent binding on this Court and in response because
the proper disposition moots Plaintiff’s relief sought herein — a disqualification of an appraiser.

7. Even were mootness not applicable and the Court were to deny reconsideration, Plaintiff’s
evidence (even were objectionable evidence considerable) does not meet his bur%of proof to
pre-emptively entice this Court into interfering in appraisal (that process also b&oot on proper

)
summary disposition) on a fact question within the province of the jury. This is not a Daubert

challenge. No award has issued to attack and Plaintiff has not sough@g\timony of Defendant’s
appraiser nor compelled his appearance at hearing by subpoena to@empt to meet his burden. In
short, on proper grant of Defendant’s coverage summary ju@%en‘[, Plaintiff’s disqualification
relief is moot. If reconsideration is denied, Plaintiff stél@%s to meet any evidentiary burden to
show lack of being “qualified” — as that term is def@dowithin this insurance contract and under
the law.!® Accordingly, Defendant requests the@@m withdraw its two prior summary judgment
order, grant Defendant the final summary 1§ition the law entitles it to, and deny Plaintiff relief
on either/both mootness and/or failure @meet his burden to disqualify.
I11. : GUMENTS AND AUTHORITIES.

8. With this response/s%g@?emental motion to reconsider, Defendant incorporates by
reference all pleadings @'}@gendam evidence) herein referenced and, specifically, the April 14,

2022 motion its supg@&nents as well as its: (1) November 29, 2021 verified denial and plea in
abatement; (2) @% 2, 2022 Motion for Summary Judgment with attendant evidence; (3) its May
11, 2022 @nse to Plaintiff’s Cross-Motion for Summary Judgment; (4) its May 16, 2022

Response to Plaintiff’s Motion to Compel; and (5) its June 13, 2022 Supplemental Motion to

that caused damage to his home. But we read the endorsement as unambiguously
applying to a particular type of damage—water damage—applicable to

coverage for dwelling, other structures, and personal property.
13 Exhibit A to Defendant’s answer and subsequent summary judgment motion.
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Reconsider, with its request for findings of fact/conclusions of law. Defendant further incorporates
the record of the May 19, 2022 hearing.
A. Finality in case disposition.
0. As an initial matter, post-summary judgment orders, this matter was abated for an appraisal
process forced by the Court’s denial of disposition on coverage grounds. H@%@%, the Court’s
docket has, as referenced in June 13, 2022 pleading and herein, labeled tbi@%&:tjter as disposed by
final summary judgment order. Given the grant of Plaintiff’s summ%@gment did not dispose
of all claims (e.g., for damages), it was only a partial interlocuto%@sposition — on the coverage
grounds that Kayihura addressed subsequently. @@
B. Plaintiff’s relief sought is moot under reconsz7 @%ion granted.
10.  As briefed in Defendant’s March 2, 2022 1\@31 for Summary Judgment, the “Limited

Water Damage Coverage” endorsement to P@ff’ s Policy limited Defendant’s liability to

$10,000 for “direct physical damage cause sudden and accidental discharge . . . of water . .

. from within a plumbing . . . svstem.’@@e Policy specifically states, “The total limit of liability

for water damage to covered pv@l)} is $10,000. This limit applies to all damaged covered

property under Coverage A, B, , and E combined.” Id. Defendant demonstrated by competent

summary judgment ev16§@go have paid this applicable limit to Plaintiff, complying with its

indemnity obhga‘uor@x full. Plaintiff admitted as much in its argument that this was a “‘leak,

which is prems%gﬁat occurred here, water escaping through an opening, causing damage to the
property. ’”@@w , Kayihura disposes of the coverage arguments over whether freezing and/or leak

are some sort of carve out from “water damage.” As this Court’s higher found, they are not.

14 Exhibit C to Defendant’s June 13, 2022 Supplemental Motion to Reconsider, copying from Exhibit A to Defendant’s
Answer and Motion for Summary Judgment.
15 Plaintiff’s March 28, 2022 Response to Defendant’s Motion for Summary Judgment, at Page 9 (emphasis added).
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Because they are not, Defendant HOAIC was entitled to summary disposition on coverage for the
application of the Limited Water Damage Endorsement and its payment up to that limit . . . which,
in turn, moots appraisal and the relief Plaintiff seeks here. Interpreting the coverage as the
Fourteenth Court of Appeals has results in no need for appraisal at all, with ]@AC having

SN

exhausted the Policy limit already (as proved long ago via its summary judgr%}@
)
C. Objectionable evidence to Plaintiff’s Motion and Defendant’s D@ﬁon to Strike.
Q)

11.  Plaintiff files a lot of nothing to support his high burden to preg@%vely strike an appraiser
NS

as partial/biased — the only “evidence” being a single email from@ Hromas to Mr. Poynor (to

the extent Plaintiff’s counsel’s letter is considered evidence, @%&we a lawyer-witness problem).

Defendant objects to the following evidence and move% t@ike same from the record:

a. [Exhibit C is Plaintiff’s counsel’s designated @pﬁiser’s affidavit. First, Mr. Poynor avers
his conclusion (the Court can read the %i\%% itself) that communications (not provided to
the Court) reflect Mr. Hromas “w%§sing to work further on the appraisal.” Defendant
moves to strike this conclu@ry statement as unsubstantiated supposition without
evidentiary basis. Next, a@?@ragraph 5 (“he told me” and “told me”), Mr. Poynor puts
words into the mouth (%1 nonparty in classic hearsay, without exception. Defendant moves
to strike paragra@@g Exhibit C, excepting that averring to C1 being an email he received
from Mr. Hg@s and the allegation of no receipt of Mr. Hromas’ estimate.

b. Exhibi@rough G are not evidence but pleading and orders of this Court, missing those
in@a‘[ed herein by reference above.

c. Exhibit H is some piece of paper which purports to be a resume/curriculum vitae for Mr.

Hromas. While that paper shows him qualified under the Policy terms, it is plain hearsay,



with no affiant to tell where the document came from or from whom. Defendant moves
same be stricken.

D. Plaintiff’s evidence fails to meet his burden to show no issue of material fact on a jury
question.

12.  Even were the Court to read the movant’s single piece of admissible eviden@%,the Hromas
email filed by Plaintiff as C1, in a light most favorable to movant (clearly noito\y @urden), Plaintiff
cannot prevail. Indeed, Mr. Hromas states, in contrast with the characterlég%n Mr. Poynor makes
of some unstated refusal to participate, “Just going to spend a lot o@my and waste a lot of time
without any different results.”!® That sounds to me like Mr. Hr&s pontificating on a case (that
is the basis for the reconsideration sought here) and futu@onies/time being spent. Also, Mr.
Poynor avers to not having received Mr. Hromas’ est@te of damages . . . but does not aver on
his own account the date that he provided Mr. H@s his assessment of damages and position.
NS
Finally, to the extent this appraiser “I’ll sho@@ mine when you show me yours” nonsense has
delayed this appraisal, the simple expedie@@\&ﬁs invoking the services of the umpire either agreed by
these two or the seeking of judicial a ntment to move things along under the Policy terms.
N

13.  In candor, much of the aw attacking an appraiser is in the context of post-appraisal
contests to set an award as1@nd as an initial matter, that is the correct timing to do so, as the
Texas Supreme Cour&@f has said. “[E]ven if an appraisal award is flawed, that can be easily
remedied by dlsrg&g it later. Thus, when insureds objected to appraisal procedures that were
allegedly “inaé%ate, unreliable, and biased,” we held in 2002 that the appraisal should go
forward %@ the results could be challenged later if the insureds were dissatisfied.”!” What

Plaintiff seeks now is a preemptive (after many months of appraisal) court interjection to further

16 Plaintiff’s Exhibit C1.
17 State Farm Lloyds v. Johnson, 290 S.W.3d 886, 895 (Tex. 2009) (citing Gulf Ins. v. Pappas, 73 S.W.2d 145, 146~
47 (Tex. Civ. App.-San Antonio 1934, writ ref’d).



delay what Plaintiff could fix by invoking the services of the umpire. The Court should not be

pulled into that fray without legal basis to do so — and some evidence to justify it.

14.  Plaintiff puts on no evidence of some control being exercised by Defendant HOAIC over
Mr. Hromas . . . no financial incentive . . . no long-standing/pre-existing direct r%tionship -

nothing. The case law on these, post-appraisal bases to seek award set-aside &l—settled. And,
)
importantly, there is no award issued (or conduct in the issuance of it) that @&intiff could point to
N
for evidence of some bias . . . just an invitation to this Court to ig]%perly intervene without
Q
evidence to support that.
S
15.  In Gen. Star Indem. Co. v. Spring Creek Village Apts. @se 1V, Inc., 152 S.W.3d 733, 738
(Tex. App.—Houston [14th Dist.] 2004), the Court fou§¢§>§eneral Star raised a genuine issue of
9
material fact with regard to whether Spring Creek’s@ppraiser was impartial in compliance with
the insurance policy” where insured’s appraise@% a contingent fee arrangement incentivizing a
higher award. Note that the Court did n%t& ke/disqualify that appraiser (with a clear lack of
impartiality for a contingent interest le%@prescribed) ... but called it a question of material fact.
NG
16. In Gardner v. State Farm(ﬁ@ds, 76 S.W.3d 140, 144 (Tex. App.—Houston [1st Dist.]
2002, on insured’s allegation@ias for the relationship between the carrier appraiser and the
insurer, the Court foundé‘j@ %vas “no evidence that the [insurer] directed the [appraiser] to reach
)
any conclusions.” | C@\
Ne.

17. In ang@@lovanic Mut. Fire Ins. Assoc., 154 S.W.3d 777, 780-81 (Tex. App.—Houston
[14th Dis@& no pet.), the insured also claimed that the insurer’s appraiser was biased — since,
prior to being selected as the insurer’s appraiser, he worked as an investigative engineer for the

insurer on the same matter, conducted an investigation on the insured’s home, examined the

premises to determine the cause of the damage, and later issued an engineering report to the insurer



regarding his findings. In its holding, the Court found “appellants have not presented summary
judgment proof of Garibay’s bias against the Franco family, thus no fact issue was presented. The
showing of a pre-existing relationship, without more, does not support a finding of bias . . . There
is no evidence suggesting that Slavonic influenced or exercised control over Gariba%that Garibay
had a financial interest in Franco’s claim, or that Garibay’s previous inspec the premises
somehow factored into his damages valuation.” Id. at 786-87. The deart? \V)idence is likewise
| | I

here . . . nothing to reflect bias for the carrier or against Plaintiff. \@
18.  Hromas has no improper fee interest in the appraisal outcon@and certainly not one show
with evidence). There is no evidence of lack impartiality or b'@@n this appraisal — where there is
no award yet and Plaintiff does not even aver that his a er has provided his estimate/position
to Hromas. Finally, there is nothing (and there coul@beonothing) to show Defendant HOAIC is
exercising control over its independent apprais(ié%o, assuming the Court were to not reconsider
and grant HOAIC summary disposition (&ﬁg Plaintiff’s relief and appraisal altogether), and
assuming the Court were to overrule V@%@objections to Plaintiff’s evidence, the only substantive
evidence is an email from Mr. I@ms, postulating about the Kayihura case. So what if Mr.
Hromas uses colorful langua%@t upsets Plaintiff’s counsel on chances of recovery. That does
not obviate the need fo@@l iff to meet an evidentiary burden to show bias — a fact question he
does not even atterg@ meet (i.e., with a subpoena of Hromas to testify in open court). In short,
Defendant is ﬁg@@:ﬂ%h lifted abatement to hear these motions, to clear up the finality of judgment
issue as w%@ get the reconsideration for a proper disposition here.

PRAYER

Defendant Homeowners of America Insurance Company prays the Court grant its Motions

to Reconsider (as further supplemented herein), withdraw its order denying its Motion for
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Summary Judgment as well as that granting Plaintiff’s Cross-Motion for Summary Judgment, and
render HOAIC case-dispositive summary judgment on the coverage grounds for which it
demonstrated entitlement . . . and for which Kayihura mandates. Alternatively, HOAIC prays that
the Court deny Plaintiff’s relief sought of appraiser disqualification and the Court f%er and file its

findings of fact and conclusions of law within the period specified as previous&uested timely.
)
HOAIC prays further for such other and further relief to which it may be J!@Ly entitled.

Respectfully sub@d

THE MONS@ LAW FIRM, LLC

By: _/s/ @%ld L. Hornback
Ro@ .. Hornback
exas Bar No. 24059257
nald@monsonfirm.com
atthew D. Monson
0\% Texas Bar No. 24056797
&\ Matthew(@monsonfirm.com
@ Caroline S. Horstmann
§ Texas Bar No. 24121677
é Caroline@monsonfirm.com
900 Rockmead Drive, Suite 141
Kingwood, Texas 77339

gg\ Telephone: (281) 612-1920
Facsimile: (281) 612-1971

C)© CERTIFICATE OF SERVICE
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I hereby certify that a true and correct copy of the foregoing instrument has been served
upon all counsel o ord electronically and/or by e-service, email, regular or certified mail, return
receipt request csimile and/or hand delivery on this the 29th day of December, 2023.
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@ /s/ Ronald L. Hornback
RONALD L. HORNBACK
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CAUSE NO. 2021-70308

KYLE J. MCPIKE, § IN THE DISTRICT COURT OF
Plaintiff, §
§
§
v. § HARRIS COUNTY, TEXAS
§ S
HOMEOWNERS OF AMERICA § N
INSURANCE COMPANY, § @)
Defendant. § 215th JUDICIAL DISTRICT

PLAINTIFF’S REPLY IN SUPPORT OF PLAINTIFF’S MOTION TO DISQUALIFY
DEFENDANT’S APPRAISER KEVIN H AS

Vo
2

COMES NOW Plaintiff Kyle McPike and files this@ly in Support of Plaintiff’s Motion

to Disqualify Defendant’s Appraiser Kevin Hromas, @ would respectfully show the Court as
N
follows: 0&\\%

First, the entirety of Defendant’s arg@s regarding the purported findings of Kayihura,
including its supplement to its Motion téﬁconsider, relate to matters and issues not before the
Court regarding the instant Motion,] quahfy Defendant seems to be arguing that because the
Court should reconsider its pri@u ings (it should not), and because (in Defendant’s view) the
Court should reverse its d@ons both to deny Defendant’s Summary Judgment and grant
Plaintiff’s Motion for S\@nary Judgment, the entire issue of Mr. Hromas being overtly biased and
acting in bad falth\@lolation of the policy is mooted.

However, that entire argument presupposes Defendant’s Motion to Reconsider is valid and
meritorio@ﬁ not, however as the issue is not currently docketed for any sort of hearing, Plaintiff
is not required to respond herein, and declines to do so. The focus of this inquiry, and the subject
of the hearing set to occur on January 4, 2024, relates to whether Mr. Hromas, in pre-determining

the outcome of this appraisal based on 4is view of caselaw, has supplanted his own judgment for

that of this Court’s, and thus rendered himself disqualified pursuant to the policy. Defendant has



not set their Motion for Reconsideration for hearing, nor has Defendant moved to continue the
hearing on the instant motion. Thus, the entirety of that section is red herring.
The thin remainder of Defendant’s response fails almost entirely to address the actual

merits of the issue. Tellingly, Defendant’s “so what™!

attitude permeates, and infO@ the lack of
response beyond assertions regarding how things “sound”? to Defendant, or& appropriately
Defense counsel. Defendant does not dispute the fact that Mr. Hromaso }@gpre-determined the
outcome, nor do they dispute that Mr. Hromas is refusing to participaot@h\e appraisal due to that
. Q°
pre-determined outcome.
9

Defendant indicates that this issue could be cured by “i@(ing the services of the umpire”?
yet this blasé assertion further demonstrates Defendant’% failpre to grasp the gravity of the situation
and underscores their “so what” attitude. Either the ]@gﬁage of the policy matters, or it does not.
While Defendant’s position (as supported by &%§ Umpire suggestion) seems to be the latter,
Plaintiff ‘s (and Texas law’s) position is th&@er. On the Umpire issue, this policy is clear: “The
two appraisers will set separately set t@amount of loss, stating the actual cash value and loss to
each item. If the appraisers fail to@%@gﬁe, they will submit their differences to the umpire.”* Thus,
two things must occur befor%n umpire can be involved (1) the appraisers separately set the
amount of loss, stating @@%al cash value and loss to each item; and (2) they must fail to agree.
Here, (2) cannot be @m because Mr. Hromas has refused to fulfill obligation (1). Mr. Hromas
has refused to a@ an appraiser, rendering (1) impossible to perform while he remains involved.

Defendan@ot, as it continues to do, selectively enforce only the terms and conditions of the

policy that benefit Defendant. Moreover, Courts must construe the entire insurance policy, read all

! Defendant’s Response 9 18. “So what if Mr. Hromas uses colorful language that upsets Plaintiff’s counsel on
chances of recovery.”

2 Defendant’s Response 9§ 12 “That sounds to me like Mr. Hromas pontificating on a case ...

31d. atq13.

4 See Defendant’s Motion of Summary Judgment, Exhibit A, Policy at p. 14.



of its parts together, and seek to give effect to all of its provisions so that none will be meaningless.
Gilbert Texas Const., LP v. Underwriters at Lloyd's London, 327 S.W.3d 118, 126 (Tex. 2010).
Next, Defendant provides citation to three cases in support of their position that biased Mr.
Hromas should remain: Gen. Star Indemn. Co. v. Spring Creek Village Apts. %se 1V, Inc.;
Gardner v. State Farm Lloyds; and Franco v. Slavonic Mut. Fire Ins. Asso@@ each citation
arguing that the Court in those cases declined to find the appraiser was bioa@w In fact, those cases

Q)
support Plaintiff’s position. The appraisal language at issue for Spring %%k Village, Gardner, and
NS

Franco, all followed the standard Texas form appraisal la@age, requiring merely “a
competent and disinterested appraiser” or a “competent and i rtial” appraiser, nothing more.’
Regarding Mr. Hromas’s “interest”, Plaintift agrees, it doe®t appear Mr. Hromas’s compensation
is tied to the outcome, and regardless Plaintiff has nc@sigence Mr. Hromas’s compensation is tied
to the outcome, and has therefore not alleged U@e is “interested” as Texas law construes that
term (though his apparent desire not to pagti te in the process in order to save his client money
is suspect). Moreover, Plaintiff has n(@z@eged that Mr. Hromas is not “competent.” Under the
language and analysis of those thﬁ%&ses, the inquiry would likely end there.

However for this cas%@l?e inquiry does not end there. Defendant intended that their
appraisal language go @% than Slavonic Mutual, State Farm Lloyds, and General Star
Indemnity. Instead 8, quiring merely competence and lack of interest, as those carriers did,

Defendant addg%%ditional safeguards to ensure an absolutely fair, impartial, and unbiased

process. @n order for an appraiser to be “qualified,” that appraiser must be “competent,

5> Gardner v. State Farm Lloyds, 76 S.W.3d 140, 141-42 (Tex. App. — Houston [1st Dist.] 2002)(“Each will then
select a competent, independent appraiser...””)(emphasis added).

Franco v. Slavonic Mut. Fire Ins. Ass’n, 154 S.W.3d 777, 780-81 (Tex. App. — Houston [14th Dist.] 2004)(“each
shall select a competent and disinterested appraiser...”)(emphasis added)

Gen. Star Indem. Co. v. Spring Creek Vill. Apartments Phase IV, Inc., 152 S.W.3d 733, 737 (Tex. Appl — Houston
[14th Dist.] 2004)(“each party will select a competent and impartial appraiser...”)(emphasis added).




independent, impartial, and disinterested” they must be “unbiased and free of control” and finally
must “act fairly, without bias, and in good faith.”®

Here, Defendant has no substantive response (nor can it have), to Mr. Hromas’s
predetermination of the outcome, insults to counsel, and improper reliance on@se-law and
coverage issues, which the policy expressly forbids. There is no credible &emt that such
conduct is “unbiased” “impartial” or done “fairly” and “in good faizhg}l“he cases cited by
Defendant demonstrate the lowest level of requirement for an apprag\s%%slis policy sets a much
higher bar. Whether Mr. Hromas would have been acceptable accc@ng to the language of those
policies is immaterial. The question is whether Mr. Hromas’s c@ct has rendered him unqualified
under ¢his policy’s significantly more stringent langua%Q&

Lastly, Defendant’s “so what” attitude is app@n?in its argument that the proper course is
to have the Court ignore Mr. Hromas’s disqua%%atlon now, continue the process, and wait for
Plaintiff to set the award aside at some lagﬁi§e. First, that argument is fatally flawed because it
removes from the Court its ability to @anage its own docket. Here, Mr. Hromas is refusing to
participate in the appraisal, i.e. h@efusing to state the amount of the loss. Thus, an umpire is
not appropriate, leaving the a%raisal in an incurable limbo-state in perpetuity at the mercy of a
biased appraiser. As mu@@%e may wish to be, unlicensed lawyer Kevin Hromas is not judge in
this case, and thoug}h@may wish it so, it cannot be that he has the power to prolong this appraisal
indefinitely, as @’%dant seems to prefer.

M@n such an approach would result in nothing more than an incredible waste of the
parties’ and the Court’s resources. Plaintiff’s recommendation is to stop the bleeding now,
disqualify biased Mr. Hromas (as the Court has the power to do), and ensure the process proceeds

orderly, fairly, and in compliance with the policy. Or, follow Defendant’s recommendation, which

6 See Defendant’s Motion of Summary Judgment, Exhibit A, Policy p. 14-15 (emphasis added).



is to permit a poisoned process to continue indefinitely, further delaying the justice owed Kyle
McPike. Defendant all but concedes that an award from a panel on which Mr. Hromas sits (even
as a non-signatory) is incurably tainted, and at the very least would require extensive discovery,
including subpoenas and depositions, to ascertain just how far Mr. Hromas’s bia@d bad faith
goes. While Defendant might prefer this result, justice does not. Mr. Hromas sl@%e disqualified

from this process. L
P @)

-
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